
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

.................................... X

UNITED STATES OF AMERICA,

Plaintiff,

V.

BOISE CASCADE CORPORATION,
LABELON CORPORATION,
MILLER BREWING COMPANY,
NIAGARA MOHAWK POWER
CORPORATION, and

THE STROH BREWERY COMPANY,

Defendants.
X

FIRST AMENDMENT TO
CONSENT DECREE

Civil Action No. 98-1013(JAF)

WHEREAS, defendants Boise Cascade Corporation, Labelon Corporation, Miller

Brewing Company, Niagara Mohawk Power Corporation, and The Stroh Brewery Company

(collectively, the "Settling Defendants") and plaintiff United States of America entered into a

Consent Decree (the "Consent Decree") in this action concerning the Sealand Restoration

Superfund Site located in Lisbon, New York (the "Site"), which was approved by this Court on

February 20, 1998; and

WHEREAS, the Consent Decree resolved certain claims under Sections 106 and

107(a) of the Comprehensive Environmental Response, Compensation, and Liability Act of

1980, as amended ("CERCLA"), 42 U.S.C. §§ 9606 and 9607(a), in connection with the

performance of remedial design and remedial action ("RD/RA") work at the Site and

reimbursement of response costs; and

~,~,q-IEREAS, in the course of the performance of the RD/RA by Settling

Defendants, information was developed which indicated that it would be appropriate to make a



change in the remedy selected by the U.S. Environmental Protection Agency ("EPA") in a 1995

Record of Decision ("ROD") for the Site; and

WHEREAS, EPA in an Explanation of Significant Differences ("ESD") dated

November 2001 (attached hereto as Appendix A) modified the selected remedy to include the

placement of a reactive barrier to treat the groundwater instead of the pumping and treatment of

contaminated groundwater at the cell disposal area of the Site; and

WHEREAS, the United States and Settling Defendants wish to modify the

Consent Decree, including the Statement of Work ("SOW") attached to it, to reflect the ESD;

and

WHEREAS, in accordance with Section XXXI of the Consent Decree, the United

States has provided the State of New York with a reasonable opportunity to review and comment

on the modifications being made to the SOW.

NOW, THEREFORE, in order to promptly undertake such response actions, the

parties agree to this First Amendment to Consent Decree as follows:

1. The SOW attached to the Consent Decree is hereby revised in accordance with the

modifications set forth in Appendix B hereto. The references in the Consent Decree to "SOW"

or "Statement of Work" shall be read to mean the SOW as modified by Appendix B to this First

Amendment.

2. Section IV, Paragraph 4 of the Consent Decree is hereby modified as described in the

following subparagraphs:

a. Add a new definition after the definition of"EPA" as follows: ....2001 Explanation of

Significant Differences" or "2001 ESD" shall mean the EPA Explanation of Significant

Differences relating to the Site signed in November, 2001 by the Regional Administrator, EPA
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Region II, or her delegate."

b. Delete the definitions of"Phase 1" and "Phase 2."

3. The following Paragraphs, which each contain one or more references to "the 1995 ROD," are

hereby revised to change said references to, "the 1995 ROD as amended by the 2001 ESD:"

a. Section I., Paragraph P.;

b. Section IV, Paragraph 4, in the definitions of"Performance Standards" and "Remedial

Action;"

c. Section V, Paragraphs 6a and 7;

d. Section VI, Paragraphs 10a, l la, 12a, and 13a;

e. Section XIV, Paragraphs 46a and 47a;

t. Section XIX., Paragraph 64 (also, the reference to "the 1995 ROD’s provisions" shall

be revised to read "the provisions of the 1995 ROD as amended by the 2001 ESD"); and

g. Section XXI, Paragraph 82.

4. Section VI, Paragraph 10b, is hereby revised to delete the last sentence.

5. Section VI, Paragraph 11 a, is hereby revised by replacing the first two sentences with the

following: "Within 60 days after EPA’s approval of a final design submittal for the Remedial

Action, Settling Defendants shall submit to EPA a work plan for the performance of the

Remedial Action at the Site ("Remedial Action Work Plan")." The phrase "related phase of the"

shall be deleted from the third sentence of Section V!, Paragraph 11 a.

6. Section VI, Paragraph 12a, is hereby renumbered 12, and Paragraph 12b is hereby deleted.

7. Section VI, Paragraphs 13b and 13c, are hereby replaced with the following: "b.For the

purposes of this Paragraph and Paragraphs 46 and 47 only, the "scope of the remedy selected in

the 1995 ROD as amended by the 2001 ESD" includes the following:
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i. Construction of a permeable reactive barrier to intercept contaminated

groundwater. This system will consist of a trench on the downgradient side of the former cell

disposal area. The trench will be backfilled with granular activated carbon.;

ii. Insuring that institutional controls are put in place that both restrict the

installation and use of groundwater wells at the Site, and restrict future uses of the Site so that

those uses do not compromise the integrity of the components of the Remedial Action;

iii. Continuation of a study to determine if natural attenuation, in the

portion of the Site groundwater plume which is not being addressed by the permeable reactive

barrier, can reduce the remaining contaminants in the groundwater to maximum contaminant

levels ("MCLs") within a reasonable time frame. This will be assessed through obtaining

sequential rounds of groundwater quality data, enabling a determination to be made as to whether

the plume has reached equilibrium conditions or continues to attenuate. The study will continue

to assess the intrinsic capability of the aquifer to naturally reduce contaminants;

iv. long-term monitoring of groundwater and surface water; and

v. evaluation of water level and monitoring data in and around the leachate

monitoring/collection system to determine if additional leachate collection is necessary."

8. Section VI, Paragraphs 13d, 13e, and 13f, are hereby renumbered 13c, 13d, and 13e,

respectively. - :

9. Section XVI, Paragraph 51 a, is hereby replaced with the following language: "Settling

Defendants shall reimburse the EPA Hazardous Substance Superfund for all Future Response

Costs not inconsistent with the National Contingency Plan, other than the first $131,250 of such

costs incurred by EPA during the implementation of the Work."

10. Section XVI, Paragraph 51 b, is hereby revised by replacing the first two sentences thereof
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with the following: "The United States will send Settling Defendants billings for such costs,

consistent with paragraph 51 a, above. The billings will be accompanied by a printout of cost

data in EPA’s financial management system (i.e., a SCORPIOS report)." The remainder of

Paragraph 51 b is unchanged.

11. Section XX, Paragraph 70, is hereby revised by replacing the first and second sentences with

the following: "In the event that EPA assumes performance of a portion or all of the Work

pursuant to Paragraph 83 of Section XXI (Covenants Not to Sue by Plaintiff), Settling

Defendants shall be liable for a stipulated penalty in the amount of $350,000."

12. This First Amendment to Consent Decree shall be lodged with the Court for a period of not

less than thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of

CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to

withdraw or withhold its consent if the comments regarding this First Amendment disclose facts

or considerations which indicate that the Consent Decree with this First Amendment is

inappropriate, improper, or inadequate. All other parties to the Consent Decree consent to the

entry of this First Amendment without further notice.

13. Each undersigned representative of a Settling Defendant and the Assistant Attorney General

for Environment and Natural Resources of the Department of Justice certifies that he or she is

fully authorized to enter into the terms and conditions of this First Amendment and to execute

and legally bind such Party to this document.

SO ORDERED THIS DAY OF ,20.

United States District Judge
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THE UNDERSIGNED PARTY enters into this First Amendment to Consent Decree in the
matter of United States v. Boise Cascade Corporation, et al. (N.D.N.Y.), regarding the Sealand
Restoration Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date: 3.//. ,95     
Thomas L. Sansonetti
Assistant Attorney General
Environment & Natural Resources
Division

United States Department of Justice

Date:
Elise S. Feldman
Trial Attorney
Environmental Enforcement Section
Environment & Natural Resources
Division

United States Department of Justice

Glenn T. Suddaby
United States Attorney for the
Northern District of New York

Date:
James C. Woods, N.Y. Bar No. 102843
Assistant United States Attorney
Northern District of New York
231 James T. Foley Courthouse
445 Broadway
Albany, NY 12207
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THE UNDERSIGNED PARTY enters into this First Amendment to Consent Decree in the
matter of United States v. Boise Cascade Corporation, et al., (N.D.N.Y.) regarding the Sealand
Restoration Superfund Site.

FOR THE UNITED STATES OF AMERICA (Continued)

Date:
I I athleend. Call~{h~n v

Acting Regional Administrator
U.S. Environmental Protection Agency, Region 2
290 Broadway
New York, NY 10007-1866
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THE UNDERSIGNED PARTY enters into this First Amendment to Consent Decree in the
matter of United States v. Boise Cascade Corporation, et al., (N.D.N.Y.) regarding the Sealand
Restoration Superfund Site.

FOR: OFFICEMAX INCORPORATED, formerly known as:
BOISE CASCADE CORPORATION

12/16/04
Signature

Guy G. Hurlbutt, Vice
Name and Title

Address

P.O. Box 50

Boise, ID 83728

President



THE UNDERSIGNED PARTY enters into this First Amendment to Consent Decree in the
matter of United States v. Boise Cascade Corporation, et al., (N.D.N.Y.) regarding the Sealand
Restoration Superfund Site.

FOR MILLER BREWING COMPANY

Date: _~__ ~_.**_,._,,,_,._q_ 7 ,&~��,~
/

 

 

Signature

Garrett W. Reich, Assistant General Counsel

Name and Tit!e

3939 W. Highland Boulevard
Address

Milwaukee, WI 53208



THE UNDERSIGNED PARTY enters into this First Amendment to Consent Decree in
the
matter of United States v. Boise Cascade Corporation, et al., (N.D.N.Y.) regarding the
Sealand Restoration Superfund Site.

FOR NIAGARA MOHAWK POWER CORPORATION

Date: ’~ \1~/-~~                    
"Signature

Clement E. Nadeau, Senior Vice
Name and Title

300 Erie Boulevard West

Address

Syracuse_: NY 13202

President-Operations
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THE UNDERSIGNED PARTY enters into this First Amendment to Consent Decree in
the
matter of United States v. Boise Cascade Corporation, et al., (N.D.N.Y.) regarding the
Sealand Restoration Superfund Site.

FOR THE STROH BREWERY COMPANY

,/~ignature

z-
Name and Title /

)
Address

5~00~

)



Explanation of Significant Differences

SEALAND RESTORATION SITE
TOWN OF LISBON

St. Lawrence County, New York

EPA
.Reg!o_n_2_ ......... - ...............

..
November 2001

MARK NOAR mlet n tol
November 13, 2001 at 7:00 p.m.: Pub’c " g
discuss this Explanation of Significant Differences (ESD)
and the planned construction activities.             ~

Hepburn Library               ~.
Main Street ¯

Lisbon, New York               ~!

INTRODUCTION

Section 117(c) of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act (CERCLA) and
Section 300.435(c)(2)(i) of the National Oil and Hazardous
Substances Pollution Contingency Plan require an explana-
tion if. after the selection of a remedial action plan, a
component of the action differs in any significant respect
from the original action. Any such significant difference, and
the reasons for such changes, must be published.

Groundwater investigations at the Sealand Restoration site
(Site) revealed the presence of several localized areas of
groundwater contamination characterized by high levels of
acetone~ and a VOC plume downgradient of these areas.
The remedy selected by the Environmental Protection
Agency (EPA) in a 1995 Record of Decision (ROD) for the
groundwater called for the extraction and on-site treatment
of the high levels of acetone and the performance of a study
to determine if natural attenuation= could reduce the VOC
plume to groundwater standards within a reasonable time
frame The remedy also included the construction of a
groundwater extraction and treatment system if it was

A volatile organic compound (VOC).

Natural attenuation is the use of natural
processes, such as degradation, dispersion,
and dilution, to reduce contaminant
concentrations to levels that are protective of
human health and the environment.

determined that natural attenuation had little potential to
reduce the VOC concentrations to groundwater standards.

Data collected during pre-remedial design sampling have
revealed that the acetone concentrations in the groundwater
are at levels below the cleanup levels specified in the 1995
ROD. In addition, the results of the natural attenuation study¯
called for in the ROD have indicated that while natural
attenuation processes are occurring at the Site, natural
attenuation by itself will not be an effective means of reduc-
ing the VOC concentrations to groundwater standards in
a reasonable time frame. Ais0, aquifer testing has indicated
that the groundwater can only be pumped at very low rates.
Consequently, the groundwater extraction system called for
in the ROD would not be an effective means of remediating
the contaminant plume. Based on these findings, EPA has
decided to use an in-place treatment approach combined
with natural attenuation to restore the groundwater to federal
and state standards.

This ESD will become part of the Administrative Record file
for the Site. The Administrative Record includes the techni-
cal documents which provide the basis for EPA’s remedy
decisions at the Site. The Administrative Record includes
a 1990 ROD, the Supplemental Remedial Investigation and
Feasibility Study (RI/FS) report, the 1995 ROD, the April
1999 Remedial Design Investigation Report, the July 1999
Monitored Natural Attenuation Report, the February 2000
Alternative Technologies Report, the April 2001 Treatability
and Permeable Reactive Barrier Material Selection Study,
and the June 2001 Remedial Design Report. The Adminis-
trative Record is available for public review at the following
locations:

Lisbon Town Hall
Lisbon, NY 13658

and

U.S. Environmental Protection Agency
290 Br()adway, 18~" floor

New York, NY 10007

The changes to the selected remedy are not considered by
EPA or the New York State Department of Environmental
Conservation (NYSDEC) to be a fundamental alteration of
the remedy selected in the 1995 ROD. The remedy modifi-
cations maintain the protectiveness of the groundwater
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action with respect to human health and the environment,
and comply with federal and state requirements that were
identified in the ROD.

SUMMARY OF SITE HISTORY, CONTAMINATION PROB-
LEMS, AND REMEDIAL EFFORTS

The Site, located in the Town of Lisbon, St. Lawrence
County, New York, is situated south of Pray Road, 2.5 miles
southwest of the Village of Lisbon. The property, formerly a
dairy farm, was acquired by Sealand Restoration Inc. in
1977. Beginning in November 1978, it was operated as a
waste disposal facility. Petroleum wastes were either
landfilled in a disposal cell near the southern boundary,
spread on the ground in the central and northern areas of the
Site, or stored adjacent to a barn. The former facility
conszsts of two parcels of land, approximately 210 acres in
total area.

The area surrounding the Site is predominantly farmland,
with a significant amount of wetlands drained by intermittent
low-flow streams. The area is sparsely populated; however,
residential homes and farmhouses can be found as close as
100 feet from the facility’s property line.

also present southeast of the barn, containing 5,000 gallons
of waste oil. The tank was used for the temporary storage
of waste oil until it could be landspread on the fields. A
gravel pit is also located in this area. The gravel pit was not
used as a disposal area. (See figure,)

The following cleanup activities occurred from 1984 through
1988:(1 ) removal and off-site disposal of 200 drums and the
tar-like sludge from the drum storage area located near the
barn, including approximately 20 cubic yards of contami-
nated soils; (2) off-site disposal of the 5,000 gallons of
waste oil in the waste-oil tank; (3) dismantling and off-site
disposal of the waste-oil tank; (4) removal and off-site
disposal of the tanker-trailer; and (5) removal of small
quantities of acids and miscellaneous contaminated debris
(hoses, buckets, etc.). The cleanup activities were funded
by New York State and conducted by St. Lawrence County
or by NYSDEC contractors.

From 1986 through 1987, Dames and Moore, under contract
with NYSDEC, conducted an investigation of the Site, which
concluded that the contaminated wastes and soils from the
cell disposal area and drum storage area should be re-
moved. This study also concluded that no remedial action
would be needed in the landspreading area.

The areas of contamination at the Site included the
landspreading area, the cell disposal area, and the drum
storage area.

The landspreading area consisted of several distinct open
fields where liquid, biodegradable wastes considered
"vegetable oil" were intended to be spread on the ground in
a thin layer. This oil was to be worked into the soil prior to
cultivation. However, the wastes which were landspread
were characterized as a petroleum oil-based liquid, contain-
ing generally low levels of metals and polychlorinated
biphenyls. Improper landspreading practices resulted in
episodes where oily wastes drained into nearby streams and
wetlands. After the facility was abandoned, most of the
fields were cultivated and crops were harvested. Currently,
none of the fields are in use.

From 1989 through 1990, NYSDEC’s contractor removed
1,445 drums, 4,762 cubic yards of contaminated soil, and
375,000 gallons of liquid from the cell disposal area. The
disposal cell was backfilled with clean soil and covered with
a multilayered cap to reduce infiltration of rain and snow melt
and to control the generation of leachate (contaminated
water) which could seep into the underlying groundwater. A
leachate monitoring/collection system was installed to
monitor the leachate periodically and facilitate its collection,
if necessary.

On September 28, 1990, EPA issued its first ROD for the
Site. This ROD memorialized EPA’s finding that NYSDEC’s
cleanup actions for the Site were appropriate. The ROD also
called for a supplemental RIIFS to determine if there was a
need for further cleanup work at the Site.

The cell disposal area, located in the southern part of the
Site, was originally designed as a disposal site for oil spill
debris containing no readily-drainable fluids. However, oily
waste materials, such as chemical solvents used in cleanup
operations, were disposed of at this location for approxi-
mately one year. Response actions conducted in 1984 and
1989-90 identified and removed a total of 1,680 buried
drums and 4,900 cubic yards of contaminated soils in this
area.

The drum storage area was an unapproved disposal area
located in the northern part of the facility, in the vicinity of a
house and barn. Approximately 200 empty or nearly empty
drums were stacked in the barnyard. Residues from these
drums accumulated as a tar-like sludge on the ground
surface and beneath and around the drums. Alongside the
barn was an abandoned 2,000-gallon tanker-trailer partially
filled with waste oil. A 20,000-gallon waste storage tank was

The supplemental RI/FS was conducted by EPA. Based
upon its results, EPA determined that actions to address
groundwater contamination were necessary. These findings
were documented in a ROD issued by EPA on September
29, 1995.

In September 1997, five potentially responsible parties
(PRPs) agreed to conduct the work required in the 1995
ROD. A Consent Decree formalizing this settlement was
entered by the Court in February 1998. Soon afterward, the
settling PRPs commenced pre-remedial design and remedial
design activities. These activities included further delinea-
tion of groundwater contamination, aquifer tests, a natural
attenuation study, a technologies evaluation, and a
treatability study and draft design for a permeable



Page 3

-(

WOODED
WETLAND

TREE UNE

G

AREAE

AREAH

AREAL

L TREE UNE

WOODED WETLAND

AREA D
AREAC

AREAB AREAA

WOODED WETLAND

FORMER DISPOSAL
CELL AREA

LEGEND
t

LAND,SPREADINGFORMER

figure 1.2
SITE LAYOUT

DRAFT FINAL (95%) DESIGN REPORT
Sea/and Res/omt/on Site- Lisbon, New York

0428600(011)GN-WA018 DEC 21/2000



Page 4

reactive barrier3.

In May 2000, in response to a request from the St. Lawrence
County, the PRPs conducted a geophysical survey and
collected soil and groundwater samples in an area of the site
that was alleged to have contained an oily sludge. The
results of the investigation did not identify any sludge or
contamination in this area.

ground surface f clean soil

- .-’ ~ ~"            groundwater level

clean
r n" " ~.: being .’i:~::’ groundwaterg ou awater ..+ :+_trellted+~ p.

It is anticipated that the remedial design of the modified
remedy, which is presently under review by EPA, will be
approved shortly. It is anticipated that construction of the
remedy will commence in early 2002.

DESCRIPTION OF SIGNIFICANT DIFFERENCES AND
THE BASIS FOR THOSE DIFFERENCES

The supplemental RI revealed the presence of several
localized areas of groundwater contamination characterized
by high levels of acetone and a VOC plume downgradient of
these areas. The 1995 ROD for the Site called for the
extraction and on-Site treatment of the acetone and the
performance of a study to determine if natural attenuation
could reduce the VOCs to groundwater standards within a
reasonable time frame. The ROD also specified that if it
was determined that natural attenuation had little potential
to reduce the VOCs to groundwater standards in a reason-
able time frame, then a groundwater extraction and
treatment system would be installed.

Data collected during pre-remedial design sampling has
revealed that the acetone concentrations are either no
longer present or are present at levels below the cleanup
levels specified in the 1995 ROD. Specifically, acetone
concentrations have decreased from 2,100,000 micrograms
per liter (pg/I) to 9 IJg/I in one area and 3 pg/I in another area
(the cleanup level specified in the 1995 ROD for acetone
was 50 pg/I). Based on these findings, it has been concluded
that further action to address the localized areas of acetone
contamination is not warranted.

The results of the natural attenuation study called for in the
1995 ROD indicate that while groundwater natural attenua-
tion processes are occurring in the downgradient areas of
the Site, additional measures are necessary to enhance
the effectiveness of the natural attenuation processes. As
was noted above, the 1995 ROD required groundwater
extraction and treatment if it was determined that natural
attenuation could not restore groundwater to meet ground-
water standards within a reasonable time frame. However,
based upon aquifer testing, it has been determined that
the aquifer has a low permeability, which would allow the
groundwater to be pumped only at a very low rate (0.05 to
0.1 gallon per minute). This would necessitate the instal-

3 A permeable reactive barrier is a subsurface structure

which allows groundwater to naturally flow through a permeable
media which is capable of removing contaminants from the
groundwater.. (See figure.)

Permeable Reactive Barrier (PRB)

lation of an inordinate number of extraction wells to
capture the plume. As a result of these findings, alternative
groundwater technologies were evaluated. In addition, a
treatability study to evaluate the effectiveness of one of the
more promising technologies a permeable reactive
barrier~was performed. The results from the treatability
study show that a permeable reactive barrier will be an
effective technology for the Site. Therefore, EPA has
decided to proceed with the construction of a full-scale
system4. This system will consist of an approximately 130-
foot long trench on the downgradient side of the former
cell disposal area to a depth of approximately 20 feet
below ground surface. The trench will be backfilled with
granular activated carbon that will adsorb the VOCs that
are present in the groundwater. The compounds ad-
sorbed onto the carbon will then be degraded over time by
microorganisms also present on the carbon. EPA believes
that this technology, in combination with monitored natural
attenuation for the remainder of the groundwater plume,
will offer the most technically feasible approach to restoring
groundwater quality in a reasonable time frame5.

SUPPORT AGENCY COMMENTS

NYSDEC, after careful consideration of the modified
remedy, supports the modified remedy because of the
environmental, public health, and technical advantages
and the fact that the modified remedy significantly
changes but does not fundamentally alter the remedy
selected in the ROD.

AFFIRMATION OF STATUTORY DETERMINATIONS

4 While cost was not a factor in the decision to modify

the remedy, the capital and annual monitoring costs of the
modified remedy are estimated to be $100,000 and $110,000,
respectively. The capital and annual operation, maintenance, and
monitoring costs related to the remedy selected in the 1995 ROD
were estimated at $1,191,000 and $162,000, respectively.

s Based upon preliminary modeling results, it is

estimated that it will take 5-10 years to remediate the aquifer
downgradient of the cell disposal area using a permeable reactive
barrier in combination with monitored natural attenuation, as
compared to an estimated 10-20 years for natural attenuation
alone.



EPA and NYSDEC believe that the modified remedy is as
protective as the remedy set forth in the 1995 ROD with
respect to human health and the environment, it increases
the cost-effectiveness of the action, and it complies with
federal and state requirements that are applicable or relevant
and appropriate to this remedial action. In addition, the
remedy as modified continues to utilize permanent solutions
and alternative treatment technologies to the maximum
extent practicable for the Site.
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PUBLIC PARTICIPATION

EPA and NYSDEC rely on public input to ensure that the
concerns of the community are considered in selecting an
effective remedy for each Superfund site. Toward this
end, a public meeting will be held at the Hepburn Library,
Main Street, Lisbon, New York on November 13, 2001 at
7:00 p.m. to discuss the ESD and the planned construction
activities. Questions or comments related to this ESD or the
planned construction activities can also be directed to:

Robert Nunes
Project Manager

U.S. Environmental Protection h, gency
290 Broadway, 20th Floor

New York, New York 10007-1866
Telephone: (212) 637-4254

Telefax: (212) 637-3966
e-mail: nunes.robert@epa.gov



APPENDIX B

MODIFICATIONS TO STATEMENT OF WORK
SEALAND RESTORATION SITE

The Consent Decree, Appendix B, Statement of Work ("SOW"), is hereby modified as set forth
below. All sections of the SOW not referred to below are unchanged,, with the exception that
references to the Record of Decision ("ROD") will mean the 1995 ROD, as modified by the 2001
Explanation of Significant Differences ("ESD"), and references to the Consent Decree will mean the
Consent Decree as modified by the First Amendment thereto. Tasks related to the revised remedy
that were in former Sections IV. t.hrough X. and XI.A. through XI.C. of the SOW have been
completed, and the resulting deliverables have been approved and incorporated into the Work
hereunder. As of October 8, 2004, remedial construction has been suspended pending reevaluation
of construction methods.

I. WORK TO BE PERFORMED

The objectives of the work to be conducted under the Consent Decree for the Sealand
Restoration Site (the "Site") are to:

minimize migration of contaminated groundwater, and

restore the on-site groundwater quality to the extent practicable,

These objectives will be met by the implementation of the modified remedy (the "Remedial
Action" or "RA") as set forth in the November 2001 ESD for the Site. The major
components of the modified remedy include the following:

Construction of a permeable reactive barrier to intercept contaminated groundwater.
This system will consist of an approximately 130-foot long trench on the
downgradient side of the former cell disposal area at the Site to a depth of
approximately 20 feet below ground surface. The trench will be backfilled with
granular activated carbon;

Insuring that institutional controls are put in place that both restrict the installation
and use of groundwater wells at the Site, and restrict future uses of the Site so that
those uses do not compromise the integrity of the components of the Remedial
Action;

Continuation of an ongoing study to determine if natural attenuation in the portion
of the Site groundwater plume which is not being addressed by the permeable
reactive barrier can reduce the remaining contaminants in the groundwater to
Maximum Contaminant Levels ("MCLs") within an acceptable time frame. This will
be accomplished through obtaining sequential rounds of groundwater quality data to
allow a determination to be made as to whether or not the plume has reached



lit,

IV.

V.

VI.

equilibrium conditions or continues to attenuate. The study will continue to assess
the intrinsic capability of the aquifer to naturally reduce contaminants;

Long-term monitoring of groundwater and surface water as necessary.: and

Evaluation of water level and monitoring data in and around the leachate
monitoring/collection system to determine if additional leachate collection is
necessary.

The work to be performed under the Consent Decree shall include, but shall not be limited
to, the following activities:

A Implementation of the Remedial Action:

B.    Operation and maintenance ("O&M"), including post-Remedial Action monitoring,
as well as, if determined to be necessary by EPA, the periodic removal and
treatment/disposal of the leachate collected from the disposal cell, and/or the replacement
of the granular activated carbon in the trench.

PROJECT SUPERVISION/MANAGEMENT, PROJECT COORDINATOR
Replace the first sentence with the following: "The Remedial Action, O&M, and any other
activities performed, will be under the direction and supervision of a qualified New York
State- licensed professional engineer and meet any and all requirements of applicable federal,
state, and local laws." The remainder of this Section is unchanged.

PRE-REMEDIAL DESIGN ACTIVITIES Deleted.

EXPEDITED ACTION DESIGN ACTIVITIES Deleted.

PRE-REMEDIAL DESIGN/EXPEDITED ACTION REMEDIAL DESIGN V(ORK
PLAN Deleted.

VII. APPROVAL OF PRE-REMEDIAL DESIGN~REMEDIAL DESIGN WORK PLAN
Deleted.

VIII. SUPPLEMENTAL ACTION REMEDIAL DESIGN ACTIVITIES Deleted.

IX. REMEDIAL DESIGN AND SUPPLEMENTAL REMEDIAL DESIGN Deleted.

X.    APPROVAL OF REMEDIAL DESIGN, PREHMINARY SUPPLEMENTAL
REMEDIAL DESIGN, AND FINAL SUPPLEMENTAL REMEDIAL DESIGN REPORTS
Deleted.

XI. EXPEDITED ACTION, is hereby retit]ed "REMEDIAL ACTION,’" and paragraphs A.,
B., and C., are deleted. Paragraph D. is now paragraph A. Paragraph D.I. is deleted and replaced



with the following under new paragraph A.:

1. Settling Defendants shall complete the Remedial Action in accordance with the
approved Remedial Action Work Plan (RAWP) and the approved Final Design
Report which includes the approved remedial construction schedule.

Paragraph D.2. is now paragraph A.2., and paragraph E. is deleted and replaced with the following:

Operation of the Remedial Action

The 1995 ROD, attached to the Consent Decree, lists federal and state MCLs and
other criteria for various chemicals, including contaminants detected in the Site
groundwater, as Performance Standards for aquifer restoration. Settling Defendants
shall operate and maintain the permeable reactive barrier until these Performance
Standards are achieved for a period comprising at least 2 consecutive rounds of
sampling, after which Settling Defendants shall commence Post-Remediation
Monitoring (see Section XVIII, below).

XII. SUPPLEMENTAL REMEDIAL ACTION Deleted.

XIII.    OPERATION & MAINTENANCE MANUAL

The entire text of Section XIII. of the SOW is deleted and replaced with the following:

The "O&M Manual" consists of the O&M Plan and the Health and Safety Contingency Plan
("HSCP") that are part of the approved Remedial Design, which was submitted on
September 30, 2002. The O&M Plan shall be revised following completion of RA
construction. Such revisions to the O&M Plan may include, e._~., changes in sampling
procedures to reflect new monitoring well placement during design/construction. The
revised O&M Plan shall be submitted to EPA by Settling Defendants within fourteen (14)
days following EPA certification that the construction is complete. EPA will approve,
disapprove, or require modification of the revised O&M Plan.

XIV. PRE-FINAL INSPECTION, INTERIM REMEDIAL ACTION REPORT, NOTICE
OF COMPLETION

The entire text of Section XIV. of the SOW is deleted and replaced with the following:

A° At least three (3) days prior to the completion of construction of the Remedial
Action, Settling Defendants and their contractor(s) shall be available to accompany
EPA personnel or their representatives on a pre-final inspection. The pre-final
inspection shall consist of a walk-over of the Site to determine the completeness of
the RA and its consistency with the RD Report, the Consent Decree as modified by
the First Amendment, the 1995 ROD as modified by the ESD, and applicable federal
and state laws, rules, and regulations.
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C.

Following the pre-final inspection, EPA will either specify the necessary corrective
measures to the RA, as appropriate, or will determine that construction is complete.
IfEPA requires corrective measures to the R.A, Settling Defendants shall undertake
the corrective measures according to a schedule approved by the EPA. Within
fourteen (14) days after completion of the construction of the corrective measures,
Settling Defendants and their contractor(s) shall be available to accompany EPA
personnel or their representatives on an inspection, as provided for in the preceding
paragraph. After said inspection, EPA will either determine that.construction is
complete or specify inadequacies in the additional corrective measures as provided
above in this paragraph.

Within ninety (90) days after Settling Defendants conclude that the remedial
construction of the RA has been fully completed, Settling Defendants shall submit
a Draft Interim Remedial Action Report to the EPA. The Report shall include the
following sections:

1. Introduction

A general description of the Site’s history and location and the remedy that
was implemented.

2. Chronology of Events

A summary of the major events associated with the RA since the start of the
RD.

3. Performance Standards and Construction Quality Control

This section of the Remedial Action Report should provide a summary of the
implementation of the construction quality control plan and provide an
assurance that the RA was completed in compliance with the requirements
of the EPA-approved Final RD Report, the 1995 ROD as modified by the
ESD, and the Consent Decree as modified by the First Amendment.

4. Construction Activities

The Construction Activities section should include the following:

a. Narrative description:

This section should include a narrative description of the construction
activities undertaken for the RA, including appropriate time frames.
Quanti!ies excavated and materials and/or equipment used should be
identified in this section and may be presented in tabular format in
support of the narrative. The name and the specific role of the major
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design and RA contractors should be provided. A verification that all
equipment used during the remedial construction has been
decontaminated, dismantled, and removed from the Site should also
be provided. If the RA as implemented differs in any way from the
approved plans and specifications of the Final Remedial Design
Report, such modifications shall be identified, and "as built" plans
and specifications shall be provided showing all such modificationsl
The reasons for all such modifications shall be described in detail.
The as-built drawings shall be signed and stamped by a professional
engineer.

b. Photographs:

This section should include photographs and/or slides that record the
progress of remedial construction including, at a minimum, the
important features of the Site prior to the commencement of the
Work, remedial construction activities for the various tasks, and the
appearance of the Site after the remedial construction has been
completed.

Final Inspection

This section documents the pre-final and final inspections conducted by
Settling Defendants and EPA at the completion of construction. This section
should include a brief description of any deficient construction items and
punch list items which were reported and resolved during the pre-final and
final inspections and a list of attendees at the inspection(s). The final
resolution of all deficient items should be documented.

Certification

This section shall include a certification statement, signed by a responsible
corporate official of one or more of Settling Defendants or by Settling
Defendants’ Project Coordinator, which states the following:

"To the best of my knowledge, after thorough investigation, I certify that the
information contained in or accompanying this submission is true, accurate
and complete. I am aware that there are significant penalties for submitting
false information, including the possibility of fine and imprisonment for
knowing violations."

Operation and Maintenance

This section should discuss the highlights of the O&M Plan, as well as
provide insight to potential problems/concerns.



8. As-Built-Drawings

Settling Defendants shall submit to EPA the "as-built" engineering drawings
for all facilities constructed pursuant to this Consent Decree. The as-built
drawings shall be signed and stamped by a professional engineer licensed in
the State of New York.

D° EPA will either approve the Draft Interim Remedial Action Report thus making it the
Interim Remedial Action Report, require modifications of it, and/or require corrective
measures to fully and properly implement the remedial construction. IfEPA requires
corrective measures to the remedial construction, Settling Defendants shall undertake
the corrective measures according to a schedule approved by EPA. Such corrective
measures, if any, shall be followed by an inspection, further notification(s) by EPA,
and submittal by Settling Defendants of a Draft Revised Interim Remedial Action
Report in accordance with paragraph C, above. Upon approval by EPA, the Draft
Revised Interim Remedial Action Report shall then become the Interim Remedial
Action Report.

E° EPA will determine whether the remedial construction or any portion(s) thereof have
been completed in accordance with the standards, specifications and report required
by the Consent Decree as amended by the First Amendment.

XV. OPERATION AND MAINTENANCE, NOTICE OF COMPLETION AND FINAL
REPORT FOR O&M

Paragraphs A., B., and C. are deleted and replaced with the following:

A° Upon EPA’s certification of completion of the construction of the Remedial Action,
,Settling Defendants shall commence O&M activities in accordance with the
approved O&M Manual, which includes the O&M schedule.

B° Within forty (40) days of meeting the Performance Standards as specified in the 1995
ROD as modified by the ESD, and this modified SOW for a period comprising at
least two consecutive rounds of sampling, Settling Defendants shall submit to EPA
a Notice of Completion and Final Report for O&M.

EPA will determine whether the O&M has been completed in accordance with the
standards, specifications and reports required by the Consent Decree, as amended by
the First Amendment. IfEPA determines that they have not been so completed, EPA
will notify Settling Defendants in writing of those tasks which must be performed to
complete the O&M. Settling Defendants shall then implement the specified activities
and tasks in accordance with the specifications and schedules estab!ished by EPA and
shall then submit a further report on the specified activities and tasks and certification
signed by a licensed professional engineer, within thirty (30) days after completion

6



of the specified activities and tasks. Any modifications to the Final Report for O&M
of the Remedial Action required by EPA shall be in accordance with the procedures
set forth in the Consent Decree, as amended by the First Amendment.

Paragraph D. is unchanged.

XVII. POST-REMEDIATION MONITORING PLAN

The entire text of Section XVII. of the SOW is deleted and replaced with the following:

A. Within forty (40) days of the date on which all designated monitoring points have
recorded readings less than or equal to the Performance Standards specified in the
1995 ROD as modified by the ESD, and this Modified SOW for a period comprising
at least 2 consecutive rounds of sampling, Settling Defendants shall submit to EPA
a Post-Remediation Monitoring ("PRM") Plan.

B.    The PRM Plan shall include, at a minimum, the following:

.
A Site Management Plan ("SMP") for PRM activities. The SMP may be an
update of, or an addendum to, the SMP produced for the Remedial Action;

.
A Sampling, Analysis, and Monitoring Plan ("SAMP") for PRM activities
providing for monitoring of ground water. At a minimum, groundwater
sampling shall be performed and reported on a quarterly basis(i.e., at least
four times per year). The SAMP may be an update of, or an addendum to,
the SAMP included in the O&M Manual.

.
A Quality Assurance Project Plan ("QAPP") for PRM activities consistent
with the QAPP included in the O&M Manual. The QAPP may be an update
of, or an addendum to, the QAPP included in the O&M Manual;

.
A Health and Safety Contingency Plan ("HSCP") for PRM activities. The
HSCP may be an update of, or an addendum to, the HSCP included in the
O&M Manual;

5. A description of work to be performed under PRM activities; and

A PRM schedule that identifies the frequency of monitoring and when these
activities will commence.

C. EPA will either approve the PRM Plan, or require modification of it, in accordance
with the procedures set forth in the Consent Decree, as modified by the First
Amendment.



¯ XVIII. POST-REMEDIATION MONITORING

Paragraph B. is deleted and replaced with the following:

B. If contaminant concentrations increase above the Performance Standards (as
specified in the 1995 ROD as modified by the ESD, and the SOW) during post-
remediation monitoring, EPA will evaluate the need, and may require Settling

Defendants to, reinstate the remediation system.

Paragraphs A. and C. are unchanged.
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CQNSENT DECREE

I. B~EESEQL~
i

A. The United States of+America ("United States"), on behalf

of the Administratorof the United States Environmenta-l-~ ................

Protection Agency ("EPA") filed a~ Complaint in this matter.

pursuant to Sections 106 and 107 �~._ the C~mprehensive.

Environmental-Response,-Compensat~ bn, and Liability A~

("CERCLA"), 42 U.S.C. §§ 9606, 96(b.    -       +    ~

B. The United States in its compIaint seeks, inter alia:+- . +

(I) reimbursementof costs incurred byEPA and the Departmentof

Justice for response actions at the Sealand RestorationSuperfund

Site ("Site") in Lisbon, New York, together with accrued ~
’.+ ++

¯ -+

interest; and. (2) performance of studies and~resp6nse work by the
.̄ . + + "      .

defendants at the Site consistent with the+National+Contingency

Plan, 40 C.F.R. Part 300 (as amended) ("NCP").

C. In accordance with the NCP and Section 121(f)(I)(F)~ of

CERCLA, 42 U.S.C. § 9621(f) (i) (F)-, EPA notified :the State of New

York (the "State") of EPA’s negotiations With .potentially-

responsible parties,regarding the implementation ’of_theremediai’

design and remedial action for the site., and EPA-has. provided the.

Statewith an opportunity to participate in such negotiations and

be a. party to this COnsent Decree.                    ~"-

D. In accordance with Section 122(j)(I) of CERCLA, 42 U.SjC.
. + +               . .

§ 9622(j)(i), EPA notified the U.S. Department of the Interior :

and the National Oceanic and Atmospheric Administration of~

negotiations with potentially responsible parties regarding the .+

release of hazardous substances that may have resulted.in injury

+ + . ++ .

+ . ;
. . ° . : +        +      - -



~2-

to the natural resources under Federal trusteeship and encouraged

the trustee(s) to participate in the negotiation of this Consent

¯ Decree. - ...... ~ ............

.E. The defendants that have entered into this Consent Decree

("Settiing Defendants,) do not admit any.liability to the

Plaintiff or anyone else arising out of the transactions or

occurrences alleged in the complaint, nor do they acknowledge

that the release or threatened release of hazardous substances at

or from the Site constitutes an imminent or substantial

endangerment to the publichealth or welfare or the environment.

F. Pursuant to Section 105;of CERCLA, 42 U.S.C. § 9605, EPA

placed the Site on the National Priorities List, set forth at 40

C~oF.R. Part 300, Appendix B, by publication in the Federal

Register on August 27, 1990.

G. In 1990, EPA assumed~the lead enforcement role for the

Site and issued a Record of Decision ("1990 ROD") for the Site,

which included a determination that further actions may be

necessary to protect human health and the environment.

Accordingly, EPA determined that a Remedial Investigation and

Feasibility Study ("RI/FS")to supplement a prior-NYSDEC study

was necessary (a) to ascertain whether past remedial actions

taken at the Site were effective in removing all contaminant

source materials, {b) to supplement existing information as to

the nature and extent of Site-related surface/subsurface soil

contamination, (c) to supplement existing information as to the

nature and extent Of Site-related ground water, surface water,



- 3

¯ and wetland Contamination, and (d) to evaluate the need for

possible additiOnalremedial actions.

H. in June of 1991, 22 parties were notified by EPA-of--their -

potential liability at the Site and were provided with an

Opportunity t~performan RI/ES. ~Negotiations commenced, but

ultima£elythe parties failed to’i~each an agreement w~h regard

to the work, and EPA financed the~erformance of the RI/FS.

I. EPA commenced an RI/FS for the Site in 1992, pursuant to

40 C.F.R. § 300.430 Sampling by EPA during its RI revealed that

six private drinking water wells in the vicinity of the former

sealand Restoration, Inc. facility were adversely impacted by

contaminants of concern, such as arsenic, bis(2-ethylhexyl)-

phthalate, lead, and a PCB compound, Ar0clor-1248¯. Aroclor-1248,

arsenic, and lead are substances the6 were consistently detected

in soil samples collected at the facility.

J. On September¯21, 1993, EPA issued Administrative Order~

Index¯Number II-CERCLA-93-0213 (the ,1993 Order"), directing 19

parties to provide an alternate potable supply of water to those

identified ¯residences at which private,well water sampleswere

found to contain contaminants at significant levels. Fourteen of

the 19 parties compl~ed with the 1993 Order, providing bottled

water tD 9 residences. On June 20, 1995, ~the 1993 order

recipients were notified ¯that EPA had concluded, based on new

information obtained during the RI/FS, t~at there was no

hydrogeologic link between the contaminants impacting the private
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wells andthe contaminants at the Site, and therefore they were

relieved of their obligations under the 1993 Order.

K. EPA completed the RI Report in April of 19¯95 and-the FS¯---~ .....

Report in June of 1995¯.

L. Pursuant tO Section 117 bf~CERCLA,. 42 U.S.C. § 9617, EPA

published notice of the completio~ of the FS and of t~e proposed

plan for remedial acti0n on.July ~9, 1995, in a major~local-

newspaper of general circulation. EPA ¯provided .an Opportunity

for written and oral comments from the public on the proposed

plan for remedial action. A copy of the transcript of ¯the public

meeting is available to-the public as part of the administrative

record ~pon which the Regional Administrator based~the selection
i

of the response action.

M. The decision by EPA on the remedial action to be

implemented at the Site is embodied in a final Record of Decision

("1995 ROD"), executed on September 29, 1995, ~on which the State

had a reasonable opportunityto review and comment and on which

the ¯State has given its concurrence. The 19951ROD includes a

resPonsiveness summary to the public¯ comments. Notice of the

"final plan was published in accordance with Section 117 (b) of

CERCLA.

N. Two de minimis settlements executed between EPA and a ¯ ¯

total of 45 parties have been embodied in two administrative
-̄ .

orders on consent, Index Numbers II-CERCLA-96-0205 and II-CERCLA-

96-0205-A. The two settlements were proposed in theFederal

Register on April 25, 1997, 62 Fed. Reg. 20176, which announced a
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30 day public comment-period commencing on that date. -No
i

comments were receivedand the settlements .became effective on

May 24, 1997. The monies paid by.the de:~ settlors-were~ .......

calculated to~satisfY potential claimsrelated to both~.costs

incurred to d~te in performing response actions and for future

work to be conducted~at the Site..~ In lieu of providi~ Settling

Defendants.with the portion-of th~se monies which were.designated

for future work. at the Site,~ theamount that Settling Defendants

have agreed:t0 pay to the united states has been commensurately

reduced. To the extent that;-the:United States recovers
. . .)    .

additional~.monies for future" work to be conducted-at the Site and

those monies are designated for that future Work, "EPA intends,/in

EPA’s sole discretion and consistent with EPA policy, to’.make

the ¯ : ¯ : ~ .those monies available to~the"parties performing futurework.

at the Site. " ....

O. Based on the information presently avaiiable to EPA, EPA .

believes that.the Work will be properly and promptly conducted by

Settling Defendants if c0nducted in accordance with the ~ ’

requirements of this Consent Decree and its appendices. -

p. Solely~for the purposes of Section l13(j) Of CERCLA, the ’ ~ ;

Remedial Actio~ selected by thef995 ROD and.the Work~to be:,- ~ :

~ ...... .... i " i ,:~i--
performed by Settling Defendants shall constitute a response ....

... ~

action taken.or ordered by the President-.
¯ ~ -~

Q..The Parties recQgnize .and the. Court by entering this. ’ ....

Consent Decree finds, that this Consent Decree-has-been _i . . .....

negotiated by~’the parties in¯go0dfaith, and.limplementation"of

. . -.. .
-." . . . - .. , . . ....:.
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this Consent Decree will expedite the cleanup of the Site and

will avoid prolonged and complicated litigation between the

Parties, and that this ConsentDecree is fair, reasonableT-and-in-- ....

the public interest.                 ~

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

If.    JURISDICTION

i. This Court has jurisdictio~ over the subject matter of

this action pursuant to 28 U.S.C. §S, i331 and i345, and42 U.S.C.

§§ 9606, 9607, and 96i3(b). This Court also has personal :

jurisdiction over Settling Defendants. Solely for the purposes

of this Consent Dicree and the underlying complaint, Settling

Defendants waive all objections and defenses thatthey mayhave

to jurisdiction of the Court or to venue in this District.

Settling Defendants shall not[cha!lenge the terms of this Consent

Decree orthis Court’s jurisdiction to enter and enforce’this

Consent Decree.

III¯ PARTIES BOUND .

J

2. This Consent Decree applies to and is binding upon the

United States and upon Settling Defendants and their successors

and assigns. Any change in ownership or corporate status of a

Settling Defendant including, butnot limited, to, any’transfer of
.-    . ...... - .

assets or real or personal property, shall in no way alter such

Settling Defendant’s responsibilities under this Consent Decree

3. Settling Defendants shali provide a copy of this Consent

Decree to each contractor hired to perform the Work (as defined

below) required by this Consent.Decree and to each person
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representing any Settling Defendant withrespect to the Site or

the Work and shall condition all contracts entered into hereunder

¯ upon performance Of the Work in conformity with the terms-of this-- ....

Consent Decree. Settling Defendants or their contractors shall’

C        Decree to allproyide written notice of the ~! ¯

subcontractors hired to perform a~ portion of the-Wo~ required

by this Consent Decree. Settling%efendants shall nodetheless be

responsible for ensuring ¯that their, contractors and

subcontractors perform the Work cohtempiated ~erein in accordance¯

with this Consent Decree. With regard¯ to¯the¯ activities

undertaken pursuant to this Consent¯ Decree,-~eachcontractor’and
.

subcontractor shall be deemed to be in a cOntractual¯relationship

With Settling Defendants within themeaning of¯Section 107(b) (3)

of CERCLA, 42 U~S.C. § 9607(b) (3).

4. Unless otherwise expressly provided herein, terms used in

this Consent Decree which are defined in CERCLAIor in regulations

promulgated under CERCLA shall have the¯meaning assignedt0 them

~n CERCLA or in such regulations-. Whenever terms listed below

are used in this¯~Consent Decree or in theappendices attached

hereto and incorporated~hereunder, the following definitions

shall apply:

"CERCLA" shall~mean the Comprehensive Environmental Response,

Compensation,_ and Liability Act of 1980/ as amended, 42 U.S~C,

§§ 9601-9675.

............ ¯
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"Consent Decree" shall mean this Decree and all appendices

attached hereto (listed in Section XXIX).~ In the event of

conflict between this Decree and any appendix, this Decree-shall

¯ control. ~ i

"Day" shall mean a_calendar day~.unless expressly stated to be

¯ "Working day" sha~l mean a day other ban aa working day.

~
~’~ eriodSaturday,, Sunday, or Federal holiday. In computing any p of

time under this Consent Decree, where the last day would fall on

a Saturday, Sunday, or Federal holiday, the period shall run

until the close Of business of the ¯next working-day.

"EPA" shall mean the United States Environmental Protection

Agency and any successor departments or agencies of the United

States.

"Future Response Costs" shall mean all costs, including, but

not limited to, direct and indirect costs, that the United States

incurs in reviewing or developing plans, reports and other items

pursuantto this Consent Decree, verifying the Work, or otherwise

implementing, overseeing, or enforcing this Consent Decree,

including,-but not limited to, payroll costs, contractor costs,

travel costs, laboratory costs, the costs incurredpursuant~ to

Sections VII, ¯IX (including, but not limited to, the cost of.

attorneys’ time and anym0nies paid to secure access and/or to

secure institutional controls, including the amount of just
]

compensation), XV, and Paragraph 83 of Section XXI.

"Interest" shall mean interest at the rate specified for

interest on investments of the Hazardous Substance Superfund
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established under Subchapter A of Chapter 98 of Title 26 of the

U.S. Code, compounded on October 1 of each year, in accordance

with 42 U.S.C. § 9607(a) ~. - ...................

"National Contingency Plan" or f’NCP" shall mean theNational

Oil and Hazardous Substances PollutionContingency Plan

promulgated pursuant to Section ~i5 of’CERCLA, 42 U.S~. § 9605,

codified at 40’ C.F.R. Part 300,a~d      any-amendments thereto.

"NYSDEC" shall mean the New York State Department of

En~ironmenta! Conservation and any successor departments~or

agencies of the State.

"Operation and Maintenance" or "O & M"shall mean all

activities required to maintain the effectiveness~of the Remedial

Action-as required under the Operation and Maintenance Plan

approved or developed by EPA pursuant lto this Consent Decree.and

the Statement of Work (’,SOW") ¯ ....

,,Paragraph" shalimean a portionofthis Consent Decree

identified~by an arabic numeral or an upper case letter.

"Parties’, shall mean the United States andthe Settling

Defendants i~

"Past Response Costs" .shall mean-all costs,~indluding, but not

limited to, direct and indirect costs, that the United States

incurred and paid in connection with the Site up tO the lodging

of this Consent_ Decree, plus interest on all such costs whichhas

accrued pursuant to 42 U.S¢C. ~ 9607(a) through such date¯

\
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"Performance Standards" Shall mean the cleanup standards and
i

other measures of achievement 0f the goals of the Remedial Action

as set forth in the 1995 ROD and the SOW. .......................

"Phase 1" .shall mean-the portion of the remedy selected in the

1995 ROD as d~scribed in.paragraph~i3 b.’-of this Consent Decree.

"Phase 2" shall mean the porti ~ of the remedy selected in the

1995 ROD as described in paragra~. 13 c. of" this Consent Decree.

"Plaintiff" shall mean.the United S~ates. - -        "

"1995 Record of Decision" .or."1995"ROD" shallmean the EPA-

Record of Decision relating to the Sitesigned on September 29,

1995, by the RegionaiAdministrator, EPA Region II, Or her

delegate, and all attachments thereto, iThe 1995 ROD is attached

as Appendix A.

,,Resource Conservation and Recovery Act"or "RCRA" shall mean

the Solid Waste D~sp0sal Act, as amended, 42 U.S~C. §~ 690i-6991.

"Remedial Action"shall mean those activities, except for
q

Operation and Maintenance, to be undertaken by settling

Defendants to implement the 1995 ROD, in accordance with the SOW~

and the final RemedialDesign and RemediaiAction work Plans and

other plans approved by EPA. ¯ "

"Remedial’ Acti0nWork Plan"shall mean-the document developed

pursuant to¯Paragraph ii of-this Consent Decree and approved by

EPA, and any amendments thereto. ’ - ~

"Remedial Design" shall mean those activities to be undertaken

by Sett.ling Defendan£s to develop the final plans and
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specifications for the Remedial Action pursuant to the Remedial

Design. Work Plan ....

"Remedial Desi~ Work Plan" shall-mean the document--developed ......

pursuant to Paragraph i0 of this Consent Decree and approved by

EPA, and any amendments thereto.°.     ,     ;            ~

-"Section" shall mean a-portion of thisConsent:DecCa

identified by a roman numeral.         ’      ~ " ~

"SettlingDefendants"shall mean Boise Cascade Corporation,~’..

Label0n Corporation/ Miller BrewilgCompany,Niagara~Mohawk.Power

Corporat ion, and The Stroh Brewery Company..      "

"Site" shall mean the Seaiand Res.toration Superfund Site,

including approximately 210 acres, ~iocated South of Pray Road in ~ ~~-
- ,    ° : ¯ ¯ . .

t’he Town of Lisbon, :St. Lawrence: County, New York and¯ depictedl

generally on. the map attached as Appendix.C. The Site’ includes

the areal extent of contamination-and those areaswhich are _ "

necessary for impiementation of the Work.

"State" shall meanthe ’State ’of New York J           ~

"Statement -of ,Work" Or tiSOW" shall mear~i-,the statement of work ..... --

for implementation of the Remedial Design, Remedial Action,:. and "

operatiOn and Maintenance at the Site, as "set forth in. Appendix B~ ....

to this Consent Decree and any.modifiCations made in accordancei i i.i~ .. " .

with this Consent Decree. ~ ’~ : . i

"Supervising Contractor" shall mean the principal contractor ~¯

retained by Settling Defendants..to supervise and¯direct the ..... .

implementation of the Work nnder .this Consent -Decree.

"United States" shall mean. the United~ States-" "       ~ of~ America.- : ..... -.. _ . h~

2
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"Waste Material" shall mean (I) any "hasardous substance"

under section 10.1(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any

pollutant Or contaminant under Section 101(33)of CERCLAi-4~2 " --

U.S.C. § 9601o(33); and (3) any "solid waste" under Section

1004(27) of R~RA, 42 U.S.C. § .6903i~27).

"Work" shall mean all activities Settling Defendan~ are

required to perform under this Co~sent Decree, except ~those

required by Section XXV (-Retention of Records).

V. GENERAL PROVISIONS

5.- Qbjectives of the Pa~ties

The objectives of the Parties in entering into this Consent

Decree are to protect public health or welfare or~the environment

at" the Site by the design and implementation of response actions

at the Site by Settling Defendants, to reimburse response costs

of the Plaintiff, and to resolve the claims of the Plaintiff

against Settling Defendants asprovided in this Consent Decree.

6. Commitments by Settlina Defendants

a. Settling Defendants shall finance and perform the

Work in. accordance with this Consent Decree, the 1995 ROD, the

SOW, and all work plans and other plans; standards,

specifications, and schedules set ~forth herein or developed bY

Settling Defendants and approved by EPA pursuant to this Consent

Decree. Settling Defendants shall also reimburse the United

States for PastResponse Costs and Future Response Costs as

provided in this Consent Decree.

..
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b. The obligations of Settling Defendants to finance and

perform the Work and to pay amounts owed the United States under.

this Consent Decree are joint and several~ Inthe event-e~-~the .......

insolvency or~other. .;~- failure.           . of any~one or more Settling: "

Defendants to,implement the requirements of this Consent Decree,

.... Defendantsi!. hall comple!elallthe remaining-Settling

-." " ~

~ch

requirements.

7. Compliance With:Applicable Law .... - .....
<

All activities undertaken by..Setti%ngDefendants pursuant to

this Consent Decree shall,be Performed.in:.accordancewith the
j -..

requirements of all applicable-federal .end.state laws and

regulations . Settling¯ Defendants ¯must. alSo,comply with all "

applicable or relevant and appropriate~requirements:Df eli ~-

Federal and state environmental-laws aslset forth in the 199.5 ROD . : ..

and the SOW The activities conductedpursuant t0. this.Consent . " -~

Decree, if approved by EPA, ,shall be considered to’be consistent

with the NCP ...... --,

8. ~ . -

’a. As provided in Section~l~li(e) of CERCLA and section     --

300.400(e) of the NCP, no permit shall be required for any~

portionof the Work’conducted_.entirely on-Site. Where any " ""_i.
:] : ¯     - . ......

portion of:the Work <.that is not on-Site requires a federal or .

state, permit.or.approval; SettlingDefendants shall submit-timely

and complete applications and take all-..other,actions necessary to- -.

obtain all suchpermits or approvals ....... "     " "-- .¯
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b.i Settling Defendants may seek relief under the

provisions of Section XVIII (Force Majeure) of this Consent

Decree for any delay in the performance of the Work result&ng ...........

from a failure to obtain, or a delay in obtaining, any~permit

required for the Work                ~

" c. This Consent Decree rS not, and shall notre

construed to be, a permit issued pursuant to any federal or state

statute or regulation.

,     VI. pERFORMANCE OF THE WORK BY SETTLINGDEFENDANTS

9. Selection of Supervising Contractor.

a. All aspects of the Work to be performed by Settling

Defendants. pursuant to Sections VI (Performance of the Work by

Settling Defendants), VII (Remedy Review), VIII (Quality

Assurance, Sampling and Data Analysis), and XV (Emergency

Response) of this Consent Decree shall be under the direction and

supervision of theSupervising Contractor, the selection of which

shall be subject to disapproval by EPA. Settling Defendants’

Supervising Contractor, as well as all other contractors and

subcontractors Who engage in the "practice of engineering" at the

Site on behalf of Settling Defendants, as the "practice of

engineering" is defined at Section 7201 of theNew York State

Education Law, must comply with all applicableNew York State

legal requirements regarding the practice of professional

engineering within the State of New York, including, but not

limited~to, all applicable requirements of the New York State

Education Law and Articles 15 and 15-A of the Business
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Corporation Law. ¯Settling Defendants have¯,propbsed and EPA has

approved Conest0ga-RoversandAssociates to be the supervising

Contractor. if at any time Settling Defendants propose-to-change- ......

its approved Supervising Contractor’, Settling Defendants shall

~ ¯

~
,~tltle, and qualifications ofnotify EPA in~writing~of the name

any proposed new supervising cont~ctor, and EPA will ~ssue a

notice of disapproval or anautho~zation~I¯ to proceed ~%fore the

new Supervising Contractor performs, directs, or supervises any

Work under[this CQnsent~ Decree. ~

b. If EPA disapproves a proposed¯¯ Supervising Contractor,

EPA will notifY Settling Defendants in writing. Settling

Defendants shall submit to EPA ~ list of contractors (which does ....

not include the contractor previously disapproved),¯including the

qualifications of each contractor, that would be acceptable to

them within 30 days of receipt of EPA’s disapproval of the" -

contractor previously proposed. EPA will-provide written notice¯

of the names of any contractorsthat itdisapproves and an

authoriza£ion to proceed with respect to any of the other

contractors. Settling Defendant’smay select any ~contractorfrom

that list that is not disapproved andshallnotifyEpA-of the

name of ¯the contractor selected within 21 days of EPA’s

authorization tO proceed.

¯
c. if EPAfails to provide, written notice of its

¯ authorization to proceed or disapproval as provided in this

Paragraph and this failure prevents Settling Defendants from

meeting one or more deadlines in a plan approved by EPA pursuant/

-. ,¯. ._

¯ "C

. ¯ . .¯ ¯
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to this Consent Decree, Settling Defendants may seek relief under

the provisions of Section XVIII (Force Majeure) hereof.

~i0. Remedial Design. - ..........................

a. Withinji 75 days after l~dging~ ¯ of-this. Consent Decree,

Settling Defendants shall Submit t~ EPA and the State a work plan

for the desi~ of the Remedial Ac~on at the Site ("R@~edial
I

Deslgn WorkDesign Wor~ Plan" or ,RD Work Pla~’).. The Remedial ~ ’

Plan shall provide for design of the remedy set forth in the 1995
¯ i

ROD, in accordance with the SOWand for achievement of the -

Performance Standards and other requirements set forth in the

1995 ROD, this Consent Decree and/or the SOW. Upon its approval

by EPA, the Remedial Design :Work Plan shall be incorporated into

and become enforceable under this Consent Decree. Within75 days

after lodging of this Consent Decree; Settling Defendants shall

submit to. EPA and the State a Health and Safety Plan for field

design activities which conforms to the applicable Occupational

Safety and Health Administration and EPA requirements including,

but not limited to, 29 C~F.R. § 1910.120. ~ ....

b. The Remedial Design Work Plan shall include plans and , ,

schedules for implementation of all remedial design and pre-.     ~

design tasks identified in the SOW, including, but not limited

to, plans and schedules for the completion of: (i) design

sampling and analysis plan (including,/but not limited to, a

Remedial Design Quality Assurance Project Plan (RD QAPP)I in

accordancewith Section VIII (Quality Assurance, Sampling and

Data Analysis)); (2) a treatability study;-(3) a;Pre-designWork [’
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Plan; (4) a preTfinal/final design submittal; and ¯(5) a

Construction Quality Assurance Plan. In addition, the Remedial

Design Work.Plan shall include a schedule for completion~of-¯the ........

Remedial Action~ Work ¯Plan. If EPA~¯ "! determines pursuant ~.~¯to¯ ¯ ¯i~

paragraph 13 el., below, that Phase~2 is required, the Settling

Defendants shall supplement the R]

60 days of such determination to

medial Design Work ~an within

hclude plans;and schedules for

implementation~ of the Phase 2 remedial design and those pre-

design tasks identified in the SOW, including,I but not¯limited
~

to, a preliminary design submittal.      ¯

c. upon approval of £he Remedia! Design ¯Work Plan by

EPA Or approval of any Supplement thereto, after~a reasonable

opportunity for review and ¯;comment by the °State, and submittal of .

the Health and Safety Plan for all field¯activities to EPA and
- - : . .

the State, Settling Defendants shall implement the’Remedial       ¯

Design Work Plan. Settling Defendants shal~ submit to EPA and

the State all plans, submittals and other deiiverables required

under the approved Remedial Design Work Plan in accordance with

the approved schedule for review and approval pursuant to Section

XI (EPA Approval of Plans and other Submissions)." Unless - ~

otherwise directed by EPA, S~ttling Defendants shall not commence

further Remedial Design activities at the Site prior to approval¯- ~ ~

of the ¯.Remedial Design Work Plan.    .

d. The preliminary design submittal shall include, at a ~

minimum, the following: (I) design criteria; (2) results of      ¯

treatability studies; (3) results of additional~ field sampiing
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and pre-design work; (4) project delivery strategy;_ (5)

preliminary plans, drawings and sketches; (6) required

specifications in outline form; and (7) preliminary construction

schedule.     ~                       ~J

e TSe pre-final/final design submittal shali include,

at a minimum,~’the following: (I) inal plans and spe~iflcatlon ;-

Cons(2) Operation and Maintenance Pla~; . i3), - truction QUality

Assurance Project Plan .("CQAPP,) ; (4) F¯feld Sampling Plan

(directed at measuring progress towards meeting Performance

Standards); and (5) Contingency Plan. The CQAPP, which shall

detail the approach to qualityassurance during construction.

activities at the Site, shall specify a:quality assurance

official ("QA official,,), independent of the Supervising

Contractor, to conduct a quality assurance program duringthe

construction phase of the project.

ii. Remedial Action.

a. Within60 days after the approval of a final design

submittal for Phase I, Settling Defendants shall submit to EPA a

work plan for the performance of Phase 1-of~ the Remedial Action

at the Site (,,Remedial Action Work ~Plan") . If Phase 2 is

required, within 60 days after the approval of a final design ...... .

submittal for Phase 2, SettlingDefendants shall supplement and

submit to EPA a revised Remedial Action Work Plan for the

performance of Phase 2 of the Remedial Action at the Site.- The

Remedial Action Work Plan shall provide for construction and

implementation Of the related phase of theremedy set forth in
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the 1995 ROD and achievement of the Performance Standards, in
,e

-accordance with this Consent Decree, the 1995 ROD, the SOW, and

inthe design plans and specifications developed     accordancewith ......

the Remedial Design Work Plan andi

approval, by E~A, the Remedial .Acti

inco~orated ~into and become enfo~

~pproved by EPA. Upon its

in Work Plan shall 5e

ceable under this C~sent
..    .

hemy~
~ -~

Decree. At the .same time as t    .~ubmlt the Remedial~Action. Work

Plan, Settling Defendantsshall Submit to EPA and the State a ..... ¯ ....

Health and Safety Plan for field activities required by the    ,,

Remedial Action Work Plan which conforms to the applicable

Occupational Safety land Health Administration andEPA ~

requirements inciuding, but not l imited~t0~, 29 C.F.R~ § i910.~120.~ " i’ -.

b. The Remedial Action Work. Plan shall include the _

following: (i) the schedule for completion of the ’Remedial

.Action; (2) method for selection of’the contractor; (3) Schedule -

for developing and submitting other required Remedial Action

plans; (4) methodology for implementation of theConstruction

QualityAssurance Plan;: ’(5)a’ groundwatermonitoring p!an; (6)

methods for satisfying permitting-requirements;~(7)methodo!ogy

for implementation of the-Operation and Maintenance Plan; .(8)

methodology for implementation of the Contingency Plan;     . "

(9) tentative formulation of the Remedial~Action team; (I0)

¯ construction quality control plan (by constructor); and (ll)     . ~ ~

procedures and plans for the decontamination of equipment and the

disposal of contaminated materials. The Remedial-.Action.Work

Plan also shall include a schedule for implementation o fall~

.... \
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Remedial Action tasks identified in the final design submittal

and shall identify;the initial formulation of the Settling

Defendants’ RemedialAction Project Team (including, but-not ................

limited to, the Supervising Contractor).

c~ Upon approval of the Remedial Action Work Planby

EPA, or approval of any supplemen~ithereto, after a r~sonable

opportunity for review and comme by the State, Settling

Defendants shall implement the activities required under the

Remedial Action Work Plan. Settling Defendants shall submit to

EPA and the State all plans, submittals, or other deliverables.

required under the approved Remedial Action Work Plan in

accordance with the approvedschedule for~review and approval

pursuant to Section XI (EPA Approval of Plans and Other

Submissions).¯ Unless otherwise directed by EPA, Settling

Defendants shall not Commence physical Remedial Action activities

at the Site prior to approval of the Remedial Action Work Plan.

12. a.    Settling Defendants shall continue to implement the

Remedial Actionand O&M until the Performance Standards are

achieved and for so long thereafter as is otherwise required

under this Consent Decree. Achievement of the Performance

Standards Shall be demonstrated in accordance with this Consent

Decree, the 1995 ROD, and the SOW.

b.    Technical Impracticability

¯ i.    Any time after EPA determines that Phase 1 of

the remedy has been properly completed, Settling Defendants may

petition EPA to revise or waive a Performance Standard on the
t
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¯ grounds that it is technically impracticabl~ from an engineering

perspective tO meet such Performance Standard pursuant to Section

121(d) (4) of CERCLA, 42 U.S.C. § 9621(d) (4). Settling .....................

Defendants’ petition shall i-nclude~ (i) anidentification of each

Performance S~ndard for which a ~vision for waiver is~ sought,¯

detailed justification set~g forth the techni~al, basis(2) a

for the claim that it is technica~yll impracticable from an

engineering perspect~ive ito meet the givenlPer~0rmance standard,

(3) a proposed alternative Performahce~Standard~ for;that

contaminant, (4) a description of any additional response actions

taken or to be taken by SettiingDefendantstO ensure that the

Work is, or will be protective of human health andthe¯. .

environment, and that the Work-will meet ~ny ialternative

Performance standard established pursuant, to~thls Paragraph, and

(5) a demonstration that the Work and/or additional response ’-

actions proposed by Settling Defendants.in the petition will meet

any alternativePerformance Standard established pursuantto this

paragraph and will attain a degree of cleanup and control of ~ ¯

further releases which assures protection of human health and the

environment. Settling Defendants shall also~submita copy ~f .

their petition andsupporting information to ~he~ State.

ii.i Based on its review of the petition and the ....

supporting documentation submitted by Settling Defendants-and

other relevant information,"and after notice and~an opportunity t

to review and commentby the State,- EPA shall determine whether~ ,

to waive compliance withor revise any PerformanceStandard~If .... "

. v
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EPA determines to grant a petition with regard to anyproposed

alternative Performance standard and/or any proposed response

actionsnecessary to meet suchalternative Performance---Standards-,--- ....

Settling Defendants Shall take those actions necessary~ if any,

to meet the a~ternative Performan~Standards. During EPA’s

review of a p~tition, EPA may re4est supp!emental in~rmation

,which the petitioner may,pr0vide,~n itsdiscretion, ~ndthe

petitioner may provide supplemental information or modify its

petition based on discussions with EPA. EPA’sdetermination

regarding.a petition shall be made in accordance with all

applicable laws and regulations~in effect at the time Of the
¯    . .    <

petition. If any petition to revise.or waive a Performance "
o o

Standard is granted by EPA, the SOW and Workschedule !shall be~        ~
J

revised in such a manner as EPA determines is necessary to

achieve the alternative Performance Standard and the compietion
/

of the additional response actions, if any, determined to be

necessary by EPA to meet the~¯alternative Performance Standards
/

and to assure the protection of human health and the environment.-~

iii. The determination of whether attainment of a ~< ~ .[~

particular Performance Standard is technically-impracticable
. : o .

be made by EPA, and it will be based on the engineering ~ !~i: ¯ ~, -

feasibility andi~reliability of theremedy. Such.~determination .... .

shall be binding on Settling Defendants, shall be in EPA’s sole ; ~ " "

discretion; and shall not be subject to the dispute resolution ~ ~ .....̄ ’
L " ¯    "

procedures provided for in Section XIX i(°Dispute Resoiution~ Of~ < ~
.      .       . ;...:°" ¯

this Consent Decree, except that Settling Defendants may invoke 5 / ~ i ~

..... i
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the proceduresset forth in Paragraph 64 of ¯SeCtion XIX (¯Dispute

Resolution) to dispute the selection of an alternative

PerformanceStandard or additional response action necessary~-to .........

meet such ~n alternative Performance standard other than one

proposed ina}petition. - . -~:                      ,_ ....

~v. Any petiti0n    , .. pursuant tO th~ Paragraph

shall be subject to the provislon~ of. section vIi.of.~hisconsent

-:Decree ..(Remedy Review) .and section-i21(c)-of-CERCLA~. :.42 U.S.C.-S

9621(C) . ’ " - ~? ~ .~. .~- :.~ ’

v.    If .a petition is rejected,., a..subsequent

petition will be consideredby EPAonly if.EPA:determines that it    ~. ".

is’based on significant newSite-Speciflicdata whichcouldn0.t.~:,~:!!."

have. been developed at the time the previOus pe’titibn was        ." -

submitted - "    ¯ " - .... "
. . .            - .

.               vi. Unless expressly modif-iedbY EPA’Sdecision on -"-/

the petition submitted bY Settling Defendants, all-requirements

of this Consent Decree..shall Continue in force,.and thegranting

of a waiver or revision of’a Performance Standardby EPAshall .. , .... ...-

.not relieve Settling Defendants of theirobligation.to (al..attain .,: :-

Performance Standards for any contaminants for which EPA has not-~ :’ :
/

specifically granted a waiver or revision or (b)..complete any ¯ : i~ .t:

other obligation u~der this.Consent Decree, including any -- " -

obligation to-achieve any alternative Performance:Standard. or to-~""..-,

conduct any long-term, monitoring.,

/

. . "~" i .
.. _

,, , ¯

¯ ," ,.

¯ j



- 24 -

13. Modificat{on of the sow or Related Work Plans.
t.

.. a.    If EP~ determines or if Set~ling Defendants propose

and EPA agrees-lthat modification to the work specified-~n-the--S6~t-- ....

and/or in workplans developed pursuantto the SOW isnecessary

to achieve an~malntain the Perfo~ance Standards or to carry out

and maintain £he effectivenessof~he, remedy set fort~in the

1995 ROD, EPAmay requirethat suChmodification be incorporated
¯ - : . .

in the SOW. and/or such work plans. Provided,.however, that a

modificati0n may only be required.pursuant to this Paragraph to

theextent, that it is consistent, with the scope of the remedy

selected inthe 1995 ROD.

b.    For the purposes o.f this Paragraph and Paragraphs46

and 47 only, the "scope of the remedy-selected in the 1995

ROD" is the performance of Phase 1 of~£he remedy ("Phase i,"),

and, to the extent required pursuant to subparagraph c., below~

Phase 2 of the remedy.¯ Phase 1 includes the foilowing:

i. extraction and ex-situ biological treatment of

contaminated groundwater extracted in the-vicinity of the former

cell disposal-area, specifically ’,hot spots’, i~the shallow

aquifer and contaminated groundwater in thebedrock aquifer~~-- "

foilowed by reinjectiont0ithe groundwater or, discharge to

surface waterand l ong-termmonitoringofthegroundwater and

surface water; ~ ~

ii. Implementation of processes t0 secure thlt

institutionalcontrols are-in place, including the placement of

restrictionson the instaliation and use of.groundwater weils at
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the Site, and limitations on the future use~of the Site;

iii.. Planning and implementinga hydrologic and

vegetation monitoring program tomonitorimpacts to po£en£~al-ly .......

affected wetlands. .. t.

~v..The performance~f a study to determ$ne if

natural.    .    . attenuation.                . can. reducet~_~ ~ .      .!~ ~, remaining¯. contamin!~ts.              . ~. in

groundwater tO maximum contaminan~leVels (MCLs~)within an ~ ~¯

t.he

acceptable time frame-through obta.ining sequential rounds of ".

groundwater quality data, allowing ~that. a ,determination"be made. "

as to whether the plume has reached equil:ibrium conditions or

continues to attenuate. The study.will assess the intrinsic "

capability of the aquifer to naturally reduce"�on£aminants\ ..... . -. .....

c. As provided in the: l995ROD,..Phase’:2., of the remedy - - ’-

("Phase 2"¯I may be required by EPA. if,. after implementation of

Phase I,.. groundwater, monitoring results -�ontinue~to..     _exceed ....

PerfQrmance Standards and _the natural attenuation study-required

as part Of Phase 1. indicates that natural attenuation has~ little --~

potential in reducing ground water contamination-to levels that. " : ~ ~. " "
\

meet. Performance Standards..within areasonable timeframe, as seti :.~:-

forth in the 1995 ROD, unlesssettl~ng..Defendants.demonstrate~

that achieving .Performance.... -Standards     ~in Phase.2 is~    . ..... . .... technically :..:i ii~..::/

. ’impracticable in accordance withparagraph 12.b. EPA’s:decision- .¯..._- .-

with respect to the. implementation :,of Phase 2 .-(but ,not with

respect to a petition .requesting that EPA revise- or. waive a - ~ "

performance standard) shall ,be. deemed a determination regarding i ~ -

the a~dequacy of the remedy within the: meaning of. section i13 (ji -- - ~:; " .~"
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of CERCLA, 42 U.S.C. S 9613(j), and shall be subject to theI

dispute resolutionprovisions of Paragraph 64. Phase 2 shall

include the following:

i. extraction and ex-situ biological treatment of

extracted contaminated groundwater~ in an expanded area and. for an

expanded duration in the vicinity~of the former cell disposal

area, followed by reinjection to ~he groundwater or, ~f

-groundwater reinjection is not feasible, discharge to surface

water;

ii. Chemical pretreatment, if needed, to remove

.inorganic contaminants prior to the biological treatment unit;

and

iii. long-termmonit0ring of groundwater and surface

water.

d. . If Settling Defendants object to any modification

determined by EPA to be necessarypursuant to this Paragraph,

they may seek dispute resolution pursuant to Section XIX (~ispute

Resolution), Paragraph 64 (record review). The SOW and/or

related work plans shall be modified in accordance with final

resolution of thedispute.

e.    Settiing Defendants shall implement any work

required by any modifications incorporated in the SOW and/or in

work plans developed pursuant to the SOW in accordance with this

Paragraph.

f.    Nothing in this Paragraph shall be Construed to

~limit EPA’s authority to require performance of further response
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actions as otherwise provided in this Consent Decree.

14. SettlingDefendants acknowledge andagree thatnothing in

this Consent, Decree, the SOW, or the Remedial Design or-Remedial

Action work Plans Constitutes a warranty or representation of any

kind by Plain~ff that .complmance wm -the. work requirements set

forth in the-SOW .and the Work. Pl~s will achieve the ~erformance

Standards. ~.~... : ... . -- . .    " " _

15. ¯ Settling Defendants shall, prior to any off-site

shipment of Waste Material from the Site to an out-of~state waste

management facility, provide writtennotification to’the

appropriate ¯state environmental official inthe receiving- .,

fadility’s state and-Jto theEPAProject Coordinator of such

shipment of¯Waste Material. However, this notification-

requirement shall not apply to any off-Site shipments when the

total volume of all suckshipments will not exceed I0 cubic~

yards.

a. Settling Defendants shall include in the written

notification thefollowing information, where available: (1) the

name and location of the facility to which,the Waste Material are

to be shipped; (2) the type and quantity of the Waste Material to

be shipped; (3) the expected schedule for the shipment of the

Waste Material; and (4) the method~oftransportation.~ Sett’ling

Defendants shall notify~the ¯state in which theplanned receiving

facility is located:of major changes in<the shipment plan, :such:
J.

as a decision to ship the Waste Material to another facility

within the same state, or to a facility in another state. - . . ¯ - . . j,-

"//...._
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b. The¯ identity of the receiving facility and state will

be determined by Settling Defendants following the award of the

Contract for Remedial Actionconstruction. Settling Defendants-- -

shall provide~the ¯information required by Paragraph 15.a. as soon

as practicabl~after the/award 6fiChe¯ contract and before the

Waste Material is actually¯ shippe~i - ~’

VII. REME REVIEW

16. PeriodicReview. Settling Defendants shall conductany

studies and investigations as requested by EPA, in order to

permit EPA to conduct reviews of whether the Remedial Actionis

protective of human health and the environment as required by

Section 121(c)of CERCLA and any applicable regul~tions. ¯

17. EPA Selection of¯ Further ResDonse Actions. If EPA

determines, at anytime, that the Remedial Action is not

protective of human health and the enVironment, EPA mayselect

further response actions fqr the site in accordance with the

requirements of CERCLA and the NCP.        ’

18. Opport, m£tyTo~Comment. Settling Defendants and,. if

required by, Sections 113 (k)(2)or 117 of CERCLA, the public, wi¯ll

be provided with an opportunity to comment on any’further
¯

response actions proposed by EPA as a result of the review
..- .t

conductedpursuant tO Section 121(c)¯iof CERCLAand~tosubmit~

written comments for the rec0rd during the comment period.

19. Settling Defendants¯’ Obligation TO Perform Further

Response Actions. If EPA selects further response actions for

the Site, Settling Defendants shall undertake such further

z
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response actions to the extent that the reopener conditions in

Paragraph 79 or Paragraph 80 ¯(United States’~ reservations of

liability based on Unknown conditions or new information)-are ...........

Satisfied. Settling Defendants m    invoke the procedures set

forth in SectZon XIX (Dispute.Resolution) to dispute (I) EPA’s

determination!that .the reopener~ditions of Paragra~79~ or

Paragraph 80 of~Section’XXI (Covenants Not To Sue by Plaintiff)

are satisfied, ~(2) EPAis determination that the Remedial Action

is not protective of human health an~£he environment, or (3)

EPA’s selection of the further resPonse actions. Disputes

pertaining to whether the RemedialAction is protec~ivelor to

EPA!s selection of furth%r~response actions-¯shall’be-resOived"

pursuant to Paragraph64 (record review) ~

20. Submissions of Plans. If Settling Defendants are
h

required to perform the further ¯response actions pursuant to

Paragraph !9, ¯they shall submit a plan for such workJto EPA for

approval in accordance with theprocedures set forth in Section

VI (Performance of the Work by settling Defendants) and shall

implement theplan approved by EPA inaccordance with the ....

provisi0ns ofthis Decree... ¯ "
\

VIII. OUALITY ASSURANCE. SAMPLING. and~DATAANALYSIS-- ....

21. Settling Defendants shall use quality assurancei quality "

control, and chain of custodyprocedures for all treatability, ¯

design, complianceand monitoring<samples in accordance’with’EpA . /

Requirements for~¯¯QualityAssuranceProject Plans for

Environmental Data Operation," !EPA QA/R5; "Preparing Perfect ¯ ’    ’"

z
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Project Plans," (EPA./600/9-88/087), and subsequent, amendments to
± _

_such guidelines upon notification by EPA to Settling Defendants

of such amendmen6. Amended guidelines shall apply onl-y-t~ ...............

p~ocedures conducted.after such notification; Prior to the

commencement ~ any m0n~toring-pr%j.ect under this Con~ent Decree.,.

Settling Defendants shall submit i~0-EgA for approval,~ ~fter a

reasonable opportunity forreview~and~commentby the State, a;~

:Quality Assurance Project Plan ("QAPP")hthat is consistent with
C

¯ the SOW, the NCP and applicable guidance~documents-. :If relevant

to the proceeding, the Parties agree that vali’dated sampling data

generated in accordance with the QAPP(s) and reviewed and

approved by. EPA shall be admissible as evidence, Without       . ....

~objection, in any proceeding underthis Decree. Settling

Defendants shall ensure that EPA and state personneland their

authorized representatives are allowed access atlreasonable times

to all laboratories utilized bySettling Defendants in

implementing this Consent Decree. In addition, Settling           ..

Defendants shall ensurethat such laboratories shall analyze all

samples.submitted by. EPA pursuant, to t h9 QAPP for quality
-.             . . . ,

.     .    ,                                                                                 -      :

-assurance :monitoring. Settling Defendants shallensure that £he

laboratories they utilize for the analysis of¯.samples.taken

pursuant tothis Decree perform all analyses accordins to

accepted.EPA methods. :Accepted EPA methods consist of those

- .- methods which are documented in the "Contract Lab Program

". . - "

Statement of Work for inorganic-Analysis" (Revision No. il, 1992)

and the ,’Contract Lab Program.Statement of Work for Organici:_



31 -

’Analysis," (Revision NO. 9, 1994),.and any amendments made

thereto.during the course of the implementation of this Decree.
, - . - .

If analyses are required for which methods are not avai~a~e ..........

.through these~documents, American~Society forTesting Materials

or .other equivalent .methods may b~used, ,if approved bY EPA.

-Settling Def&dants Shall ensure,~hat all laboratorie~ they use

this Consen~Decree¯for analysis of samples taken pursuant to i. " .     " ’9

. .participate in an EPA or EPA-e~ivalent QA/QC Program. Settling

.’Defendants shall ensure-that alI-.field methodologies utilizedin

collecting samples for subsequent analysis pursuant to this

Decree will be conducted in accordance with.the procedures ..set- - " "

. . - _ i :..:2 ~ , . ~ . :-
f~rthin the QAPP approve~ byEPA. - . .- ....

22. .Upon:request, Se.ttl%ig Defendants Shall allow split or

duplicate, samples to be taken by EPA and the State-or their

o

authorized representatives. Settling Defendants~shall-notifY:~PA "

not less than.28 days in-advance of any sample collection - ...

activity unless shorter notice is.agreed to by EPA. tn addition, .
-0.

EPA shall have the¯ right to take any additionai samples that. EPA

deems necessary.. EPA agrees to,-notify Settling Defendants not .. .... " ./

less than..7 days in advance Of any samplecollection activity it ..... ?

intends.toperform independent of Settling Defendants involvement’~ ’ ~’ ’

(i.e., other than .the collection of split-samples), unless a " . ~.     -
; f

-shorter notice is agree’d-to by the Parties Upon request, EPA. - .~ ~,. ~ -

shall, allow Settling. Defendants to take split0r duplicate i ...-".’. ~

samples of any sampies i’t Lakes as. part of the Plaintiff’s    ~ . ~ .......

Work. - .......oversight ofSet£1ing Defendants" implementation of the: ’ " " " ~ ~

2.
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23. Settling Defendants shall submit to0EPA copies of the

results of all sampling and/or tests or other data obtained or

generated by or on behalf of Settling Defendants with-respect-to -

the implementation of Work under this Consent Decree within 30

days of the date when those resultB or data become available to

Settling Defendants, unless EPA a~ees otherwise.    ~

24. Notwithstanding any provlslon of this Consent Decree, the

United States herebyretains all of its information gathering and

inspection authorities and rights, including enforcement actions

related thereto, under CERCLA, RCRA and any other applicable

statutes or regulations.

IX. ACCESS AND INSTITUTIONAL CONTROLS

25. If the Site, or any other property where access and/or

land/wateruse restrictions are needed to implement this Consent

Decree, is owned or controlled by persons other than any of

Settling Defendants, Settling Defendants shall usebest efforts

to secure from such persons:

a. an agreement to provide access thereto for Settling

Defendants, as well as for the United States on behalf of

EPA,-and the State, as well as their representatives

(including~contractors), for the purpose of conducting     any

activity related to this Consent Decree, including, but not

limited to, £he following activities:

i. Monitoring the Work;

ii. Verifying any ~ata or information, submitted to

the United States;
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.i11. Conducting investigations relating to

contamination at or near the site;

iv. Obtaining samples; .................. ~m- --

-- ~ Assessing the need for; planning, or -

implementing ~dditiona! response tions~ -at or near the Site;

~i. Implementing-t Work pursuant to t~e

conditions set forth, in ParagrapH~i83 of this Consent’~ecree;
. =.

vii. Inspectingand.copying" records,-operating      ,

~ogs,contracts, or".other-documents maintained or     generated-by

Settling. Defendants ortheir-’agents, consistent with Section

XXIV (Accessto Information);

viii. Assessing Settling Defendants".compliance
7

with this Consent Decree; and ~ " ~-~ ’~ ~-    "

ix. Determining whether the Site-or¯other propertY

is being used-in a. manner that is prohibited or restricted, or

thatmay need to be prohibited or restricted, by 0r pursuant tO

hhis Consent Decree;

b. an.agreement, enforceable, by Settling Defendants and .

the..UnitedlStates with any entitY-which owns~.or..c0ntrolssuch ¯    :

property,to abide by any obligations, andrestrictions .- ’::

established-regarding, the Site, including obligations:~hatare ~ ~"

necessary .to implement, ensure-non-interferenCe with, or ensure.- -

the protectiveness~ofthe remedial measures to be performed. "".
"

pursuant to this Consent..Decree or. restrictions concerning their

refraining from using the Site, or such other property, in any ..... " -

manner that would interfere withor adversely affect the’.¯ .... - ....
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integrity or protectiveness of the remedial.measures to be

implemented pursuant to this Consent Decree;

c. if EPA so requests, the execution andrecordati~n-.-in .......

the~Recorder’s~ Office or Registry ~f Deeds or other appropriate

Lawrence Count.y, New York, of anland records.~ffice, of St.

easement running with the landi~nat(i) grants a rig~t of, , . _ - g - .

access-for the purposeof conduct~g anyactivity related to. this

Consent Decree,-including, but not iimited to, those. activities

listed in Paragraph 25(a) of this consent Decree, and- (ii) grants

the-right to enforce the land/water use restrictions listed in

Paragraph 25(b) of this Consent Decree,-or other, restrictions-

that EPA determines are necessary to implement, ensure non-

interference with, or ensure the protectiveness ofthe remedial

"measures to be performed pursuant to this Consent Decree. The

access rights and/or rights to enforce land/water use" -

restrictions shall be granted to one or-more of the-following

persons, as determined by EPA: ....

i. theUnited States, .on-behalf of EPA, and its

representatives!. .      .      . - -
’-.. ..

ii the stateand its representatives, ; ..

iii.. the other-Settling Defendants and their

representatives, and/or , ..,. .-.
-.. - .

iv. other appropriate, grantees;- . .....

" " d. Within 45 days of the date of-a request therefor by
~

. ¯

EPA, SettIing Defendants shall, submit to EPA for review and . ~ ¯ i

approval with respect to such property:. - .... ~-i:.
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i.    A. draft..easementthat is enforceable under the

laws of.the~State Of New York, free and clear of all Prior liens
L’

a~d encumbrances (except as approved by EPA), and acceptable.- ..............

Regulations promulgatedunder the Att~ney.General’s~ Title~

pursuant to 4~U.S.C:.~. 255; and,-~ . " .. -

"                       mmitment or report, preparedii. a current titl

in.accordance with the U.S. Depar~entofJustlceStandards:for .

~hePreparation:.of Title Evidence.in L~ndAcch/isitions by’the

UnitedStates (1970.). (the ,,Standards!’), .~
h

Within 15 days of EPA’s approval and acceptance of the easement,

Settling .Defendants shall update the"title-searchi:and, if it’is .-

determined that nothing, has occurred since the:effective’dat.~of "~..~.~    "

the commitmen£ or-report to affect the title adversely,, the .- ..".::-.:-, .~

easement-shall be recorded, with the-Recorder’s Office or Registry

of Deeds or other appropriate Office of:.St..Lawrence. County...    .     .

Within 30 days: of the recording of. theeasement, Settling-
. - . - . ,

Defendantsshall provide EPA with final title evidence acceptable

under the Standards, and a certified copy of the original " " .

. recorded easement showing the.clerk,s-recording.stamps.- .     .

26. a-. If any. access 0r.iand/wa£er-use restriction"agreements ..... ~. :~.i.

required by Paragraphs 25(a) or 2.5(b) of.,this Consent Decree are¯".. ;.

not obtained within.-45 days. of the date of entry o’f this Consent
"

Decree,’or any access-easements Qr restrictive easements required .,. ,.,

by Paragraph 25(c) ~f"-this Consent Decree are not submitted.to:¯ - ., _    ..

EPA. in draft form within 45 days of .the date’ of EPA.’s request -- " ’ " "

therefor, Settling Defendants shall promptly notifythi United. ..... .: .,.    .

¯ -" .’)’ - ".," : ’ ’’ . " - " ¯ " : - , :2 . i...."" " "
. - _ " : . ’ >     . =-



- 36 -

-~ ¯L! "

States in Writing, and shall include in that notification a

summary of the steps that Settling Defendants have taken to

attempt to comply with Paragraph 25of this Consent Deeree~-The ....

United states~ay, as it deems appropriate,~ assist Settling¯ ~ ’
" i~!~ ’. ¯

or~and/wateruse restrictions
Defendants in~btalnlngaccess

th form of contractuai~aeither in e~ greements or in th form of

teasements running¯with the land. ~¯~AII costs incurred by the
,-               .

United States in obtaining such access and/or land/wa%er use

restrictions, including, but not limited to, the cost of attorney

time and the amount of monetary consideration paid, shall be

deemed Future Response costs. ¯

¯ ¯ b. If EPA~determines that land/water use restrictions in .o

the form of state or local laws, regulations, ordinances or other

governmental~c0ntrols are needed to implement theremedy selected

in the ROD, ensure the integrity and protectiveness thereof, or

ensure non-interference therewith, Settling Defendants shall

cooperate with EPA’s ¯efforts to secure such governmental

controls.

127. Notwithstanding any provision of this Consent Decree, the

United States retains all ofits access authorities and rights,

including enforcement authorities related thereto, under CERCLA,

RCRA and any other applicable statute Or regulations.

X~ REPORTING REOUIREMENTS

28. In addition to any other requirement pf this Consent

¯ Decree, Settling Defendants shall submit to EPA and the State

written monthly progress reports that: (a) describe the actions~ -
\

- ¯.
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which have been taken toward achieving compliance with this

Consent Decree during theprevious month; (b) include a summary

of all results of sampling and tests and all other data-received:- ....

or generated bY settling Defendants or their ’contractors or

agents in performing the Work_in e preqious month; (c) -id4ntify

all work plans, plans and other d~liverables required~by this

-     "
m~t     " 4) "~Consent Decree completed and sub ~.ted during the previous month;

(d) describe all actions,, including, but not limited to, data

collection and implementation~ of work plans~ which are scheduled-
J

for the next six weeks and provide other information relating to

the progress of construction, including, but not limited to,     ~
¯ ., . ,

critical path diagrams, Gantt charts an~Pert charts; (e) include~ "
"I

information regarding percentage of completion, unresolved delays

encountered or anticipated:-that may affect the future schedule

for implementation Of the Work, and a description of efforts made

to mitigate those delays or anticipated delays; (f)include any

modifications to the work plans or other schedules that Settling

Defendants have proposed to EPA or that have been approved by

EPA; and ig) describe all activities undertaken in support of the

¯ .    -    . .

Community Relations Plan during the previous monthand those ~to

be undertaken in the next six weeks. Settling Defendants shall

submit these progress reports to EPA and the State by the !5th ~

day of every month f011owing the lodging of this Consent Decree ;

until EPA notifies Settling Defendants pursuant to Paragraph 47.b’I¯

of Section XIV (Certification of Completion). The Parties may

agree to vary the frequency and due datesof/the monthly progress ~ ....

J.
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reports. If requested by EPA, Settling Defendants shall also

provide briefings for EPA to discuss the progress of the work.

EPA will provide at least 72 hours notice in advance of-any ........

requested briefing, except in emergency response situations.

29. Settling Defendants shall notify EPA of any change in the

schedule described in the monthly~iprogress report for ~he

performance of any activity, incl~ding, but not limited to, data

collection and implementation of work plans, no later than 7 days

prior to the performance of the activity.

30. Upon the occurrence of any event during performance of

the Work that Settling Defendants are required to report pursuant

to Section 103 of CERCLA or Section 304 of the Emergency Planning

and;Community Right-to-know Act ("EPCRA"), Settling Defendants

shall within 24 hours of the discovery by Settling Defendants or

their contractor of the onset of such event orally notify the EPA

Project Coordinator or the Alternate EPA Project Coordinator (in

the event of the unavailability of the EPA Project Coordinator),

or, in the event that:neither the EPA Project Coordinator or

Alternate EPA Project coordinator is available, the Chief of the

New York Remediation Branch, Emergency and Remedial Response

Division, EPA Region II, United States Environmental Protection

Agency. These reporting requirements are in addition to the

reporting required by CERCLA Section 103 or EPCRA section 304.

31. Within 20 days of the oral notification of an event of

the type referred to in the precedingParagraph, Settling

Defendants shall furnish to Plaintiff awritten report, .signed by

L
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the Settling Defendants’ Project Coordinator, setting forth the
h

events which occurred and the measures taken, and to be taken, in

response thereto. Within 30 days of the conclusion of--such an .........

event, Settlin9 Defendants shall submit a report setting forth

all actions t~ken in response thereto.

~

~ plans, r~orts, and32. Setti~ng Defendants shal~submit all

data required by Section VI, ab0v~, the SOW~ the EPA ~pproved-

Remedial Design Work Plan, the ’EPA approved Remedial Action Work

Plan, or any other approved plans to EPA in:accordance with the

schedules set forth in section vI, above, the SOW, and such

approved plans.      ~

33. All~reports and other documents submittedby Settling

Defendants to EPA (other than the monthly progress reports

referred to above)which purport to document Settling Defendants’

compliance with the terms of this Consent Decree shallbe signed

by an authorized representative of¯ Settling Defendants.

Xl. EPA APPROVAL OF PLANS AND OTHERSUBMISSIONS

34 After review of any plan, report or other item which is

required to be submitted for approval pursuant to this Consent

Decree, EPA, after reasonable opportunity for review and comment

by the State, shall: (a) approve, inwhole or in part, the

Submiss±on; (b) approve the submissionupon specified conditions

(c) modify the submission to-cure the~deficiencies; (d)

disapprove, in whole or in part, the submission, directing that

SettlingDefendants modify the submission; ..... or(e) anycombination

of the above. However, EPA shalI not modify a submission without
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first providing Settling Defendants at least one notice of

deficiency and an opportunity to cure within 30 days, except

where to do so would cause serious disruption to the Work-or ............

where previous submissions have been disapproved due to material

defects and the deficiencies in th~ submission under

consideration indicate a bad fait~ lack of effort to s~bmit an

acceptable deliverable. Any notice~ of disapproval shall specify

reasons for such disapproval.

35. In the event of approval, approval upon conditionsi or

modification bY EPA, pursuant to Paragraph 34(a), (b), or (c)~,    .

Settling Defendants shall proceed to take any action required by

the plan, report, or other item, as approved or mod~fiedby EPA

subject only to their right to invoke the Dispute Resolution

procedures set forth in Section xIx (Dispute Resolution) with

respect to the modifications or conditions made by EPA. In the

event that EPAmodifies the submission to Cure the deficiencies

pursuant to Paragraph 34(c) and the submission has a material

defect, EPA retains its right to seek stipulated penalties, as

provided in Section XX (Stipulated Penalties).

36. a. Upon receipt of a notice of disapprova’l pursuant to

Paragraph 34(d); Settling Defendants shall, ’within 21 days or

such longer time" as specified by EPA in such¯ notice, correct the

deficiencies and resubmit the plan, report~ or Other item for

approval. Any stipulated penalties applicable to the submission,

as provided in Section XX, shall accrue during the 21 day period

or otherwise specified period but shail not~ be payable unless the
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resubmission is disapproved or modified due to a material defecte

as provided in Paragraphs. 37 and 38.

b. Notwithstanding the receipt of a notice of .......................

disapproval pursuant to Paragraph ~4(d), Settling Defendants

shall proceed~.at the direction o-~EPA, to take any action

-required by any non-deficient portion of the submissiQ~n. -

Implementationof any non-deficient portionof a.submissionshall

not relieve Settling Defendants of any liability for stipulated

penalties under SectionXX (Stipulated~Penalties) .....

3.7. In the event that a resubmitted plant-report or other

item, or portion thereof, is disapproved by EPA, EPA. may again

require Settling Defendants to correct the deficiencies, in        ~

accordance with the preceding Paragraphs.’ EPA also retains the

right to modify or developthe resubmitted plan, report~ or ~0ther

item. SettlingDefendants shall implementany suchplan, report,

or item as modified 0r developed by EPA, subject only to their     . -

¯ right-to invoke the procedures set forth in Section XIX (Dispute¯.

Resolution)..                                                 -

38. If upon resubmission,’ a plan,-report, or item is

disapproved~or modified by EPA due to a material defect,, Settling i ....

Defendants shallI be deemed to have failed to Submit~such plan,

report, or item timely and adequately unless Settling Defendants

invoke the dispute resolution procedures set forth in Secti0n XIX

(Dispute ResOlution)land EPA’s action is overturned pursuant,to,

that Section. The provisions ofSection XIX (Dispute Resolution)

and Section XX- (Stipulated Penalties). shall govern the
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implementationof the Work. and accrual and payment of~anY

stipulated penalties during Dispute Resol~tion. ~If.EPA’s

disapproval or modificationis upheld., or if Settiing-Defendants .....

do not"challenge EPA’s disapproval or modification by invoking

¯ the dispute resolution procedures set. forth in S~ction XIX,

stipulated e’:naities shall accrue’~.-or such violation,:~s.pr.ovided

in Section ’~, from the date on ~t~ch .the inltlal sub~issl?n was

originally re~ired.                                -

.. 39. All planS, .reports, and other items required, to be -.

submitted to EPA under this ConsentDecree shall, upon approval

or modification by EPA, be enforceable under this Consent Decree.

- ’~ i_ an," " .. "In the event EPA approves or modifiesa’ port!on"oE a pl ,_":.. ’

report, or other item required to be submitted"t0:JEPA.              . .
under this :;’ " i

Consent Decree, the approved 0r. mod2fied portion"shaII.be , - ’ ....

enforceable under this. Consent Decree ,    "- ....... ¯ .-.i "

XII. PROJECT COORDINATORS

40. Settling Defendants identify,., and EPA approves, john         "    ..
.°

Pentilchukas their, designated Project Coordinator,-andEPA ~

identifies Robert Nunes asits designatedProjectCoordinat0r     ~-

" (see Secti0n XXVI, Notices and Submissions). Within~ 20 days. of .....

lOdgingthis Consent Decree, Settling Defendants. and EPA.will... . .    :.;-..

"~ ...... phone
notify each. other,’-in writing, of the name,’address andtele~    "

’:i !i

number of their respective designated Alternate. Project

Coordinators If.a Project Coordinator .or Alternate Project . ---

Coordinator initially designated is changed, the identityiof the.

successor will be given tO the other Parties at least 5 working
- [ "

" If_
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days before the changes occur, unless impracticable, but in no

event later than the actual day the change is made. The Settling

Defendants’ Project Coordinator shall be subject to disapproval-- .....

by EPA and shall have the technical expertise sufficient tO

adequately oversee all aspects of~he Work. The Settling

Defendants’ Project Coordinator s~all not be an atto~ey for any

h~

~

of the Settling Defendants in t     matter. He or she~may assign

other representatives, including other Contractors, to serve as a

Site representative for oversight Of performance of daily

operations duringremedial activities.

41. Plaintiff maydesignate other representatives, including,

but not limited to, EPA and State employees, and federal and

state contractors and consultants~ to observe and monitor the

progress of any activity undertaken pursuant_:tothis/Consent

Decree. EPA’s project Coordinator and AlternateProject

coordinator shall have the authority lawfully vested in a

Remedial Project Manager ("RPM") and an on-scene Coordinator

(’,OSC") by the National Contingency Plan, 40 C.F.R. Part ¯300. In

addition, EPA’S Project Coordinator or Alternate Project

Coordinator shall have authority, consistent with\the National

Contingency Plan, to" halt any Work required bythis Consent

Decree and to take any necessary response action When,s/he

determines that conditions at the Site constitute an emergency

situation or maypresent an immediate threat to public health0r

welfare or the environment due to release or threatened release

of Waste Material.                   "
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42. Settling Defendants’ Project Coordinator shall be

available to meet with EPA at EPA’s request.

XIII ASSURANCE OF ABILITYT0 COMPLETE WORM .................

43. Within 30 days of entry o£ this Consent Decree; Settling

Defendants shall~ establish and. ma~!!,           taln" financial seyUrityin~ the

amount of $1,50.0,000 by demonstrating that one or mor~ of the

Settling Defendants satisfy the r~quirements of 40 C~’F.R. Part

264.143(f), and Settling defendants shall resubmit sworn

statements conveying the informati6nrequired by 40 C.F~R. Part

264.143(f) annually, on the anniversary of the effective date of

this Consent’Decree. In the event that EPA determines~at any

time that the financial assurances providedpursuant to this

Section are inadequate, Settling Defendants shall, within 30 days

of receipt of notice of EPA’s determination, obtain and present    ""

to EPA for approval additional financial assurances meeting the

requirements of this Section. Settling Defendants’ inability to

demonstrate financial ability to complete the ~0rk shall not

excuse performance of any activities required .under this Consent

Decree.

44. If Settling Defendants can show that the estimated cost

to complete the remaining Work has diminished beiow the amount

set forth in Paragraph 43 above after the effective date of £his

Consent Decree, Settling Defendants may, on any anniversary of

the effective date of this Consent Decree, or at any other-time

agreed to by the Parties, reduce the amount of the financial    "

security provided under this section to the estimated cost of the

"-i"’"
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remaining work to be performed. Settling Defendants shall submit

a proposal for such reduction to EPA~ in accordance with the

requirements of this section, and may reduce the amount--of-the

security uponbapproval by EPA. In the event of a dispute,

Settling Defendants may reduce the~amoun~ Of the Security in

accordancewiththe final administrative or judicial decision,

|i
resolving the dispute.

45. Settling Defendants may change the form of financial

assurance provided under this Section at any~time; upon notice to

and approval by EPA, provided that the new form of assurance

meets the requirements of this Section. In the event of a

dispute, Settling Defendants may change the formof the financial
¯ . °

assurance only in accordance with the final administrative or

judicial decision resolving the dispute.

XIV. CERTIFICATION OF COMPLETION

46. Completion of the Remedial Action

a. Within¯90 days after Settling Defendants conclude

that the Remedial Action has been fully performed and the

Performance Standards have been attained, SettlingDefendants

shall schedule and conduct a prezcertificatlon inspection to be

attended by settling Defendants and EPA. If, after the pre-              ’~

cert{fication inspection, Settling Defendants still believe that t i.~ -

the Remedial Action has been. fully performed and the Performance
r

Standards have been attained, they shall submit a written report ...... ;

re~esting certification to EPA for approval, with a copy to the

State, pursuant to Section XI (EPA Approval of Plans and Other
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Submissions) within 45 days of the-inspecti?n. In the report, a

registered professional engineer andSettling Defendants’ Project

Coordinator shall state that the Remedial Action has been .................

completed in full satisfaction of the requirements of this

Consent Decree. Thewritten repo~ shall include as-built

drawings signed and stampedby a i~ofessional engineer. The

report shall contain the followin~ statement, signed by a

responsible co’orate official of a settling Defendant or the

Settling Defendants’ Pr0ject Coordinator:~ ’ " ~

"I certify under penalty of law that this document and
all attachments were prepared under my direct.supervision
or supervision in accordance withe system designed to
assure that qualified personnel properly:gather and
evaluate the information submitted. Based on my inquiry

of the person or persons~who manage the system,~ or:those
persons directly responsible for gathering the~
information, £he information submitted isi to the best of
my knowledge and belief, true, accurate, andcomple£e I
am aware that there are significant penalties for
submitting false information, including the;possibility
of fine and impridonmentfor knowing violations."

If, after completion of ithe pre-certification inspection and

receipt and review of the written report, EPA, after reasonable

opportunity for review and Comment by.the State, determines that

the Remedial Actionor any portion there0f has not-been compieted

in accordance with this Consent Decree or that the Performance

Standards have not been achieved, EPA~wili notify Settling

-Defendants in writing of the activities that must be undertaken

by Settling Defendants pursuant to this Consent Decree to      ¯

complete the Remedial Action and achieve the Performance

Standards. Provided~ however, that EPA may only require Sett’ling

Defendants to perform Such activities pursuant~to this Paragraph
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to the extent that such activities are consis.tentwi~h the "scope

of the remedy selected:in the 1995 ROD," as that term is defined

in Paragraph 13/ EPA will set forth in the notice a schedule for .......

performance of such activities or Fequire settling Defendants to
> :

submit a schedule to EPA for approval pursuant to Section XI (EPA

Approval of pians and Other S mi ;sions . Settling D fendants
shall perform all activities des ~ ed in the notice in

accordance with the specifications and schedulesestablished
/,                                         ,    -

pursuant to this Paragraph, subject to their right,to invoke the

dispute resolution procedures set forth in Section XIX (Dispute

Resolution). Nothing inthis Paragraph shall be construed to
- . .     .

limit EPA’s authority to require performance of further response

actions as otherwise provided in this Consent Decree.             "

b. If EPA concludes, based on the initial or any

subsequent report requesting Certification of Completion and

after a reasonable opportunity for review and comment by the

State, that the Remedial ¯Action has been performed in accordance

with this Consent Decree and’that the Performance Standards have

been achieved, EPA will so certify in writing to Settling ’

Defendants. This certification shall constitute the

CertificatiOn of~Completioh Of the RemediaI Action for purposes

of this Consent Decree, including, but not limited to, Section

XXI (Covenants Not to Sue by Pl~intiff). Certification of

Completion of the Remedial Action shall not affect Settling

Defendants’ obligations under-this Consent Decree.

. .    ¯ ¯. ¯ ¯ ¯ . -
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47. Completionof-the Work

a. Within 90 days after Settling Defendants conclude

that all~phases of the~Work (including O & M, as necessary)-, .hAve -

been fully performed, Settling Defendants shall schedule and.

conduct a prei~certificationinspe~tion tQ be attended by Settling

Defendants and EPA. If, after t~!~ipre-certification ~spection.

Settling Defendants still believ4~hat the Work has b~en fully

performed, Settling~Defendants shall submit a written, report by a
,- , .,.

registered professional engineer stating that-the Work has ¯been

completed in full satisfaction Of the requirements of this ~: .

Consent Decree. The report¯shallcontain thefollowing .

statement, signed by a responsible corporate 0fflcial of a

SettlingDefendant or the Settling Defendants’ Project

Coordinator: , _ -~

.    ,. - . ¯ -~

"I certifyunderpenalty of law that this document, and -
~

all a£tachments were prepared under my direct supervision
or supervision in accordance with a system designed to .

assure that qualified personnel properly gather and. q.

evaluate the information submitted. Based on my inquiry
of the .person or persons who manage the system, or those
personsdirectly.responsiblelfor gathering the

¯

information, the information submitted is, to the best~of ~

my knowledge and belief, true, accurate, and complete. I
am aware that there are significant penalties for ......... . ~ ~ ~~ ~

submitting false information -inCluding the possibility of
~ ....

fine and imprisonment for knowing violations. . -.
.~ ’i i~i/i

If -after review of the written report, EPA, after reasonable ....... ........ ....... ,~

opportunity for reviewand comment by. the State, determines that i
~i~~-

any portion of the Work has not been. completedin accordance With

this Consent Decree, EPA will notify Settling Defendants in

writing of the activities that must be under£aken bySettling : ¯ "

Defendants pursuant to this Consent Decree.to¯ complete theWork~ ~i~" .... ~
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Provided, however, that EPA may only requir? Settling Defendants

to perform such activities pursuant to this Paragraph to the

extent that such activfties are consistent with the ,,sc~-of the ......

remedy selected in the 1995 ROD, " as. that term is defined in

Paragraph 13,~ EPA will set forth.~in the notice a schedule for

performance of suchl activities o~requireli Settlings De~ndantsili~-. to

submit a schedule to EPA for approval pursuant to Sec£ion Xl (EPA

Approval~ of Plans and Other Submissions¯). Settling Defendants

shall perform all activities described ~n the notice in

accordance with¯ the specifications and schedules established

therein, subject to their right:to invoke ~he dispute resolution

procedures set forth in Section XIX (Dispute Resolution).

Nothing~in this Paragraph shall be construed to limit EPA’s

authority to require performance¯of further response actions as

otherwise provided in this ConsentDecree.

b. if EPA concludes, based 0n the initial or any

Subsequent request for Certification of completion by settling

Defendants and after a reasonable opportunity for review and

comment bY the State, that the work has been performed in

accordance, with this Consen~ Decree, EPA will so notify settling

Defendants in writing. ¯

XV. EMERGENCY RESPONSE

48    In the event of any action or occurrence during the

performance of the Work which causes or threatens a release of

Waste Material from the Site that constitutes an emergency

situation or may present an immediate threat to public health or
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welfare Or the environment, Settling Defendants shall, subject to

Paragraph 49, immediately take all appropriate action to prevent,

abate, or minimize such release or threat of release, -a~d-shall ....

notify the EPA’s Project Co0rdinator, or, i~if theimmediately

Project Coord~&ator is unavailabl~ EPA’s Alternate Project

coordinator. If neither of thee ersons is availabl~, "Settling

Defendants shall notify the Resp~se¯and Prevention B~anch of the

Emergency and Remedial Response Division, EPA Region. II, at (732

321-6656. Settling Defendants shall take such actions in i

consultation with EPA’sProject Coordinator or other available

authorized EPA officer and in accordancewith ali~applicable

provisions of the Health andSafetyPlans, the Contingency Plans,

and any other applicable;plans or documents deveioped;pursuant~to

the SOW. In the event that Settling Defendants fail¯¯to take

appropriate response action-as re~ired by this section, ¯and EPA

takes such action instead, Settling Defendants shall reimburse
l

EPA for all Costs of the response action not inconsistent with

the NCP pursuant to section XVI (Reimbursement of Response

costs). ~
l

49. Nothing in thepreceding Paragraph or in this Consent

Decree shall be deemed to limit any authority of the United

States a)~£o take all appropriate~action to protect human;health

and the environment or to prevent, abate, ~espond to, orminimize¯ ~

an actual or threatened release of Waste Materialon, at, ¯or ¯from

the Site, or b) to direct or order such action, or seek an order

from the Court, ¯to protect humanhealth and the environment or¯to

- °    ,.
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prevent, abate, respond to, or minimize an actual, or threatened

release of Waste Material On, at, or from the Site, s:ubject to

Section XXI (Covenants Not to Sue by Plaintiff).

-~xVI. REIMBURSEMENT OF RESPONSE COSTS

50. Settling Defendants shall~pay to the EPA~ Hazardous

Substance Superfund $750,000 in ~@imbursement of Past~esponse

Costs. Within 30 days of the dat~ of lodging of this Consent

Decree, SettlingDefendants shall deposit $750,00¯0 into an

interest-bearing escrow account. The costs of the escrow and the

risk of loss as to any of theprincipal shall be borne by

S̄ettling Defendants. The terms Of the escrow agreement shall be

subject tO prior approval by EPA." Within i0 days’of receiving

notice of the entry of~this Consent Decree, SettlingDefendants

shall withdraw the principal plus all accrued interest from the

escrow account andmake payment of’that entire amount by FedWire

Electronic Funds Transfer ’("EFT" or wire transfer) to the U.S.

Department of Justice account in accordance withcurrent

electronic funds transfer procedures, referencing U.S~A.O% file~

number , EPA Region II and Site/SPill ID #O22M, and DOJ ~

case number 90-ii~3-I144- Payment shall be made in accordance

with instructions provided to Settling Defendants by the

Financial Litigation Unit of the United States Attorney’s Office-

for the Northern District of New York following the effective

date of the Consent Decree..Any payments received by the

Department of Justice after 4:00 P~M. (Eastern Time) will~be

credited on the next business day..Settling Defendants shall
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send notice that such payment has been made.to the United States

as specified in SeCtion XXVI (Notices and Submissions) and to:

Ronald Gherardi, Chief .....................
Financial Management Branch
U.S. Environmental Protection Agency
-~gion II ~’
290 Broadway~ ~

New York, NY iO067-i~6

51. a. Settling Defendants . 1 reimburse: the EPA Hazardous

Substance Sup~rfund for those Future Response Costs not

inconsistent with thee NationalContingency Plan as-follows:

i. Settiing Defendants agree to reimburse EPA for--

any costs which exceed $75,000 of oversight costs incurred by EPA

during the implementation of Phase 1 of the remedy selected in

the 1995 ROD. ¯ \

ii. If ¯EPA, in its sole diScretiOn¯, determines

pursuant to paragraph 13 c. Of the Consent Decree that Phase 2 of
¯ ¯ .. . - . . .

the remedyselectedin the 1995 ROD is necessary, Settling

Defendants agree to reimburse EPA for the cumulative total of any

costs which exceed $150,000 of Oversight costs incdrred by EPA

during the implementation of the remedy selected inthe 1995 ROD,

regardless Of whether the costs are orwere incurred in

connection with Phase 1 0r 2 of the remedy selected in the 1995

ROD.                             ~

b. The United States will send settling Defendants a

billing for such costs as appropriate, consistent with paragraph

51.a, above, after (I) the completion of Phase 1 of the remedy

selected in t,he 1995 ROD and (2) a determination has been made as

to whether Phase ~2 is necessarY, andperiodically,~thereafter, if    ~¯i ¯ ,L
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necessary. The billingswill be accompanie~ by a printout of

cost data in EPA’s financial management system (i.e., a SCORES

report), settling Defendants shall make all payments-w&th&n~8 ......

days of each bill requiring paymen~, except as otherwise provided

in :Paragraph ~2. ,Settling Defendants shall make all payments via

electronic funds transfer ("EFT")~ Payment shall be r~mitted via

EFT to Mellon Bank, Pittsburgh, P~nnsylvania, andSet61ing

Defendants~ shall provide the fol~lowing information to their bank:

: i. Amount of payment

:    ~i. Title of MellonBank account to receive the

payment: EPA
iii. Account code for Mellon Bank account receiving

the payment: 9108544
- . " z-

iv. Mellon BankABA RoutingNumber: 043D00261

v. Names of Settling Defendants

vi. DOJ Case number: 90-11-3-1144

vii~ Site/spill identifier: 022M

Along with this information, Settling Defendants shall instruct

their bank to remit payment in the required amount via EFT to

EPA’s account with Mellon Bank~ To ensure that Settling

Defendants’ payment is properly recorded, Settling Defendants . -

shall send a letter to theUnited States within one week of the ~

-EFT which references the date of the EFT, the payment amount, the

name of the Site, thecase number, and ~ach settling Defendant’s~

name and address. Such le£ter shall be sent~ to the United States

as provided in Section XXVI (Notices and Submissions), and to:
-- .- ".

- i "
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Ronald Gherardi, Chief
Financial Management Branch    ’    -
U.S. EnvironmentaiProtection Agency
Region Ii
290 Broadway ..................
New York, NY 10007-1866

~ ~
payment of any Future52. -Settl~hg Defendants may contest

Response Cost~ under Paragraph 5~f they date=ins t~at the

" "     "    " ~ "    " " "
~"     ~ " ’~ " ~ " e

-United States/has,made a mathemati~cal error or if the~ alleg

that a cost item that is included represents costs that are

inconsistent with the NCP. Such objection shall be made in

writing within 30 days of thedate of the bill and must be sent

to the United St@tee pursuant to Secti0n XxvI (Notices and

Submissions). Any such objection shall specifically identify the

contested Future Response Costs~and the basis for0bjection. In

the event of an objection, Settling Defendants shallwithin the

30 day period pay all uncontested Future Response Costs to the

United States in the manner described in Paragraph 51.

Simultaneously, Settling Defendants shall establish an intereat-

bearing escrow account in a federally-insured bank duly chartered

in the State of New York and remit to,that escrow account funds

equivalentto the amount.of the contestedFuture Response Costs~

Settling Defendants shall send to the~United Sta~es, as provided

in Section XXVI (Notices and Submissions), a copy Of the

transmittal letter and check paying the uncontested Future

Response Costs, and a copy of the correspondence that establishes

and funds the escrow account, including, but not iimited to,

information containing the identity of ~he bank and bank account

under which the escrow account is established as weil as a bank
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statement showing the initial, balance of the escrow account.
i

Simultaneously with establishment of the escrow account, Settling

Defendants shall initiate thelDispute Resolution procedures i-n ...........

Section XIX (Dispute Resolution).-~ If~the United States prevails

in the dispute, within. 10 days of:~he resolution of the dispute,

Settling Defe~ndants shall pay th~sums.~. ,.due’¯ wlth acc~ed,~ interest.

(as. shown-by a bank sta[tement, a~0py of which shall ~e submitted

with the.paymenti, to the-United States in .the manner described

in Paragraph 51. If settling Defendants prevail concerning any

aspect of the contested costs, Sett!ing Defendants shall pay that

portion of the costs forwhich they did not prevaii, plus
. " . ¯ ."-    . .

associated accrued interest (.as shown by a bank s£atement,o a Copy

of which shall be submitted With the~payment), to the United

States in the manner describedTin Paragraph 51; Settling

Defendants shall be disbursed any.balance.of the escrow account.-

The dispute resolution procedures set forth in this Paragraph in

Conjunction with the procedures set forth iD Section XIX (Dispute
-. . .

Resolution) shall be the exclusive mechanisms for resolving_

disputes regarding-Settling Defendants’:obligati0n to reimburse~

the United States for its Future Response Costs. "                ~

53. In the event that the payment required by Paragraph 50’ is

not made to the United States within I0 days of the Settling      °

Defendants’ receipt of notice of entryof this Consent Decree or

the payments required by Paragraph 51 are not-made within.30 days

of the date of each bill, Settling Defendants shall pay Interest

on the unpaid balance. The Interest to be paid on Past Response
l

i

.r

-
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Costs under this Paragraph shall begin, to accrue i0 days after
g

the Settling Defendants’ receipt of notice of entry of this

Consent.Decree. The Interest on .Future Response Costs-shall .............

begin to accr~e on the date of th( billl The Interest~shall

accrue throug~ the date of the Set~ling Defendants’ payment.

Payments of Interest made under i is Paragraph shall ~e in

addition ’to such other remedies !sanctions available to

?laintiff by’virtue of Set[ling Defendants’ failure to make

timely payments under this Section.- Settling ’Defendants shall

make all payments required by this Paragraph inthe manner

described in Paragraph 51.

XVII. INDEMNIFICATION AND INSURANCE

54. a. The United States does n0£ assume any.liability by

entering into this agreement or by Virtue of any designation of

Settling Defendants as EPA’s auth0rized.representatives under

Section 104(e)~of CERCLA.- Settling Defendants shall indemnify,~

save and hold harmless the United States and its officials,

agents-, employees, contractors, subcontractors, or

representatives for or from any and all claims or. causes of ~~

action arising from, or on account of, negligent or other
~

= - - "

wrongful acts or omissions of Settling Defendants~ :their --

officers,- directors, employees, agents, contractors,_
" ’ ~

subcontractors, and any persons acting on their behalf or under
- .. ¯ .

their control, in carrying out activities pursuant to this      . ’ "

Consent Decree, including, but not limited to, any claims arising

from any designation Of Settling Defendants as EPA’s authorized
.. ..." .

¯ . ¯                                                                                           z
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representatives under Section 104(e) of CERCLA.° Further,

Settling Defendants agree to reimburse the United States all for

all costs it incurs (including, but not limited to, atterneys ......

fees and othe~ expenses of litiga%ion and settlement) arising

from, or on account of, claims made against the United States

based on, negligent or other wron~e ul acts or omission~o~

Settling Defendants, their offic s, directors, employees,

agents, contractors, subcontr@ctors, and any persons acting on

their behalf or under their control, in carrying out activities

pursuant to this Consent Decree. The United States shall n0£ be

heid out as a party to any contract entered into byor on behalf

of Settling Defendants in carrying out activitieslpursuant to- -

this Consent Decree. Neither Settling Defendants:nor any such

contractor shall be considered an agent Of the United States.

b. The United States shall give Settling Defendants

notice of any claim for which the United States plans to seek

indemnification pursuant tO Paragraph 54.a., and shall consult

with’Settling Defendants prior to settling such claim.

55. Settling Defendants waive all claims against the United

States for damages or reimbursement or for set-off of any
!

payments made or to be made to the United States arising from or

on account of anycontract, agreement, or arrangement between any

one or more of settling Defendants and any person for performance

Of Work on or relating to the Site, including, but not limited

to, claims on account of construction delays. In addition,

Settling Defendants shall indemnify and hold harmless the United
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States with respect to any and all claims for damages or

reimbursement arising from or on account of any contract,

agreement, or arrangementbetween any one or more of Settli-ng ............

Defendants an~ any person for performance~ofWork on or relating

to the Site~.~including,~ but not limited to, claims on account of

construction delays.~ -~° 2

56. No later-than 15 days be      commencing any on-site Work

Settling Defendants shall secure, and shall maintainuntil the

firs~ anniversary of EPA’s Certification of Completion of the

Remedial Action pursuant to Paragraph 46.b. of Section XIV

(Certification ofCompletion) comprehensive general liability

insurance and automobile insurance with limitsof three million

dollars, combined single limit naming as additional insured the

United States. In addition, for the duration of this Consent

Decree, Settling Defendants shail satisfy, or shall ensure that

their~contractors or subcontractors satisfy, all applicable laws

and regulations regarding the provision of w0rker’s compensation

insurance for allpersons performing~the Work on behalf of

Settling Defendants in furtherance of this Consent Decree. Prior

to commencement0fthe Work under this consent Decree, Settling ~ ~ ¯
i

Defendants shallprovide t0EPA-certificates of~such~insurance

anda copy of each insurance policy. Settling¯Defendants shall

resubmit such certificates each~year On the anniversary of the ~ ....

effective date of this Consent Decree, and if said policy changes

.or is amended~during any given year, Settling Defendants shall

submit~a copy of any such new policies at that time. If Settling
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Defendants demonstrate by evidence satisfactory to EPA and the

State that any contractor or subcontractor maintains insurance.

equivalent to that-described.above, or insurance cover.ing--the ....... ~- ....

same risks but in a lesser amount,~ then, with respect to that

contractor or~subcontractor, Settl!~ng-Defendants need provide

only¯that portion of the insurance, described above which_ is not

maintained by £he contractor.or s~bcontractor. Any insurance

required hereunder may~be provided by endorsement of blanket

policies of-insurance.

XVIII. ~ORCE MAJEURE

57. ."Force majeure," for purposes-of thisConsent Decree, is..

¯ .defined as any event arising from causes beyond the control of
i -

Settling Defendants, of.any entitY controlled by Settling - -.~

Defendants, or-of Settling Defendants’.contractors, that.delays

or preventsthe performance of any ..obiigation" under, thisConsent .

Decree despite Settling Defendants’ best efforts.to fulfillthe . .

obligation.- The requirement that Settling.Defendants exercise.....

,,best.efforts to fulfill the. obligation" includes using..best " " " "     ..

efforts ~o anticipate any potential forcemajeure event and. best.. .
. f

effor£s tO address the effects0’f any potential:force majeure

event {I).as it is occurring-and (2) following the potential :- "

force majeure event, such that the delay is minimized to the¯., . .           --

grea£est extentpossible. "Force Majeure!"does not include.

financial inability to complete the Work~or a failure to attain

.the Performance Standards.                                    -’.
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58. If any event occurs or has occurred that’may delay the

performance of any obligation under this Consent Decree, whether

or not caused by a force majeure event, Settling Defendan£s~shal-I

notify orally~EPA’~ Project Coordinator or, in his or her

absence., EPA,~iAlternate Project Coordlnator or, in the event

~both of EPA’ S! designated represe~tives" I]~ are unavaila~le,:~] the

Chief of the New York Remediation~Branch, Emergency and Remedial

Response Division, EPA¯Region II, within 3 working Days of when

Settling Defendants first knew that the event might cause a

delay. Within i0 days thereafter, Settling Defendants shall

provide in writiag tO EPA an explanation and description of the
\

reasons for the delay; the anticipated-duration of the delay; all

actions taken or to be taken to prevent or minimize the delay; a

schedule for implementation of any measures to be taken’ to

prevent or mitigate the delay or the effect of the delay;

Settling Defendants’ rationale for attributing such delay to a

force majeure event if they intend to assert such a claim; and a

statement as to Whether, in the opinion of Settling Defendants,

such event may cause or contribute toan endangerment to public

health, welfare or the environment. Settling Defendants shall
°

include with any notice all available documentation supporting

their claim that the delay was attributable to a force majeure.

Failure tocomply with the above requirements shall preclude

Settling Defendants from asserting any claim Of force majeure for

that event for the period of time of s~Ch failure to complyi and

for any additional delay caused by such~faiiure. Settling

i
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.-Defendants shall be deemed to know of any circumstance of which

Settling Defendants, any entity controlled by Settling

Defendants, or Settling Defendants’ contractors knew or should---

have known. ~.

59. IF EPA agrees that the delay or anticipated delay is

"    ~    ~            "      ~     "         ’         ~rformance
attributable .to a force majeure e~ent,, the time for pe.            .              ¯ ¯               .    ..           -
of. the obligations under this Con~ent Decree thatare affected by

. ... the force majeure even£will"be extended by EPA for such time as

is .necessary to complete, those obligations. An extension, of the

time for performance of the obligations affected by the force

majeure event-shall not, of itself, extend the time for

.performance of anyother obligation. If EPA does;not agree that

the delay or anticipated delayhas been or will be caused by a

force majeure event, EPA will" notify. Settling Defendants in

writing of itsdecision. If EPA agrees that the delay is

attributable to a force majeure event, EPA/wili notify Settling

Defendants in writing of the length of. the ~xtension, if any, for

performance o.f the obligations affected-by the force majeure

.event.

60. If Settling Defendants elect to invoke the dispute      .

resolution procedures set forth in Section XIX .(Dispute

¯ Resolution), they shalldo so no later than. 15 days afterreceipt

of EPA’.s written notice:under the preceding Paragraph. In any

such..proceeding, Settling Defendants shall have theburden of

demonstrating by a preponderance of the evidence that the delay,

’-or anticipated delay hasbeen or will be caused by a force

.j -
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majeure event, that the duration of the delay or the extension

¯ sought was or will be warranted under the circumstances, that

best efforts were exercised to avoid and mitigate the-effects-of ......

the delay, and that Settling Defendants complied with the

requirements 9f Paragraphs 57_and ~8, above. If Settling

Defendants carry this burden, t h~delay at issue shal~’ be deemed

not to be a violation by Settling~Defendants~ of the affected

0b!igati0nof this Consent Decree identified to EpA and the

Court.

XIX. DISPUTE RESOLUTION

61. Unless otherwise expressly provided for,in this Consent

Decree, the dispute resolution procedures of thisSection shall

bethe exclusive mechanism to resolve disputes arising under o~

with respect to this Consent Decree. However, the procedures set

forth in this Section shall not apply to actions by the United

States to enforce obligations of Settling Defendants that have

not been disputed in accordance with this Section.

62. Any .dispute which arises under or with resPect :to this

..     [ "" :

Consent Decree shall in the first instance be the subject:of

infQrmal negotiations between the parties tothe dispute., The

period for informal negotiations shall not exceed 20.-days from

the time the dispute arises, unless itis modified by written

agreement of the parties to the dispute. The dispute shall ’be

considered to have arisen when one party sends the other.parties

a written Notice of Dispute.

/

J
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63. a. In the event that the parties cannot resolve a
i

dispute by informal negotiations under the preceding Paragraph,

then the position advancedby EPA shallbe considered--h~ind-ing

unless, within I0 days after the conclusion of the informal

negotiation period; Settling Defendants invoke the formal dispute

resolution procedures of this Sec~lon by servmng oh t~e United

States a written Statement of osition on the matter mn dispute,

.including, but not limited to, any factual data, analysis or

opinion supporting that position and any supporting documentation

relied uponby Settling Defendants. The Statement of Position

shall specify:Settling Defendants’ position as to whether formal

dispute resolution should proceed under Paragraph’64or Paragraph

6"5.

b. Within 14 days after:receipt of Settling Defendants’

Statement of Position, EPA will serve on ~Settling Defendants its

Statement of POsition, including, but not limited to, any factual

data, analysis, or opinion supporting that position and all

supporting documentation relied.upon by EPA. EPA’s Statement of

Position shall include a statement as to whether formal dispute

resolution should proceed under Paragraph~64 or 65. Within 14

days after receipt Of EPA’s Statement of Position, Settling

Defendants may .submit a Reply.

c. if there is disagreement between EPA and Settling

Defendants as to whether dispute resolution should proceed under

Paragraph 64 or 65, the parties to the dispute shall follow the

procedures set forth in the paragraph determined by EPA.to be
. . . , .

- . :.-
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applicable. However, if Settling Defendants ultimately appeal to

the Court to resolve the. dispute, the Court shall determine which

paragraph is applicable in accordance with ,the standards-of .........

applicabilit forth in Paragraphs 64 and 65.

64. Forma~.disPute resolution~or disputes pertaining to the

selection or .adequacy of-any response actionand all ~ther

disputes that are accordedrevie~n the administrati~ record

under appiicable principles of administrative law shall’ be     ~

conductedpursuant to the procedures/set forth in this Paragraph.->

For purposes of this Paragraph, the adequacy~of any response . .

action includes," without limi£ation: (i) the adequacy or

appropriateness of plans, procedures.to implement plans, or any ~

other items requiring approval:by EPA under this Consent Decreel;

and (2) the adequacy of the performance of response actions taken

.pursuant.tothis .Consent Decree. Nothing inthis. Consent Decree~

shall be construed to allow any dispute by Settling Defendants

regarding the validity of the 1995 ROD’s provisions or the

appropriateness of the remedy-selected in the 1995-ROD~

a. An administrative cecord0f the dispute shall be

maintained byEPA and shallcontain .all statements of p0sition, , -.-~- "

including supporting documentation, submitted, pursuant to this .. " -...

Section~ Where appropriate, EPA¯may allow submission 0f .. ~ ¯

supplemental Statements.of position by.theparties to the

dispute.                                  _
r

b. The Director of the Emergency and RemedialResponse

Division ("ERRD")~, EPA Region, II, will -issue ia final
¯ I .... ~ ~ ¯i~¸ I r~¯~
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administrative decision resolving the dispute based on the

administrative record described in Paragraph 64.a. This decision

shall be binding upon Settling Defendants, subject onl-y-to .........

the right to seek judicial review pursuantto Paragraph 64.c~ and
f- .’~

d.                   ~ ~      ~
h "

p~suant tOc. Any administrative de~ision made by EPA

Paragraph ~64.b. shall be reviewable by:this Court, pr6Vided that

a motion for judicial review of the decision is filedby:Se£t’lins

Defendants with the Court and served:on all Parties within i0

days of receipt of EPA’s decision. The motion shall include a

description of the.matterin dispute, the. efforts made by the

parties to resolve:it, the’relief requested, and-~he schedule,. ~if
°

any, within which the dispute.must be resolved-to ensure orderly

implementation of this Consent Decree. The.UnitedStates may
"t" "

file a response to settling Defendants’~ motion.

d. In proceedings on any dispute governed by this

Paragraph, Settiing Defendants shall have the burden of

demonstrating thatJthe decision of the ERRD Director ,is arbitrary     -

and capricious or otherwise not in¯accordance with law.. Judicial "
!

review of EPAis decision shall be on .the administrative record ¯-

compiled pursuant-to Paragraph 64.a. :’¯’

65. Formal dispute resolution for disputes that neither

pertain to the selection or-adequacy of any response action nor. I

are otherwise accorded review on the administrative record under

applicable principles of administrativelaw, shall be governed by

this Paragraph. " ~’~

-o
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a.    Following receipt of Settling Defendants’ Statement

of Position submitted pursuant to Paragraph 64, the ERRD

Director, EPA Region If, will issue a final decision resolving ........

the dispute. ~The ERRD Director’s decision shall be binding on

Settling Defendants unless Within~10 days of receipt of the

decision, Settling Defendants fi~ith the Court. and~erve~ , on

the parties a motion for judicial~eview of the’decision setting

forth the matter in dispute, the efforts made by theparties to

resolve it, the relief requested, ¯and the schedule, if any,

within which the dispute must¯ be resolved to ensure orderly

implementation of the Consent Decree. The United States may file

a response to settling Defendants’ motion. " "                           ;~

b.    Notwithstanding Paragraph P of Section I

(Background) of this Consent Decreei judicial reviewof any

dispute governed by this Paragraph shall be governed by

applicable principles of law.

66. The invocation of formal dispute resolution prOcedures

Under this Section shall not extend, postpone or affect in any

way any obligation of Settiing Defendants under this~Consent . ¯

Decree, not directly in dispute, unless EpA or the;Courtagrees

otherwise. -Stipulated penalties with respect to thedisputed

matter shall continue to accrue but payment shall be stayed

pending resolution of the dispute asprovided in Paragraph75.

Notwithstanding the stay of payment, stipuiated penalties shall

accrue from the first day of noncompliance w~th any applicable

provision of this Consent Decree. In the event that Settling
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Defendants do not prevail on the disputed issue, stipulated

penalties shali be assessed and paid as provided in section XX

(Stipulated Penalties).

XX.    STIPULATED PENALTIES

67. Settling Defendants shall be liable for stipulated

penaIties in the-amounts set fort~ in. Paragraphs 68 an~d 69 tO the

United States for failure to comply-with the requirements of this

Consent Decree specified below, unless excused/under Section
.,- ,    . .

XVIII (Force Majeure). ,,Compliance" by ~ettling Defendants shall

include performance and completion of the activities under this

Consent Decree or any work plan or other plan approved-under this

Consent Decree identified belowin accordance with all applicable
_ .C . .

requirements of law, this Consent Decree,’ the.SOW, and any plans

or other documents approved by EPA pursuant to this Consent

Decree and within the-specified time schedules established by and

approved under this Consent Decree. ~.    .

68. The following stipulated Penalties shall accrue per

violation per day for any noncompliance with any requirements set~

forth in this Consent Decree, ~xcept for those requirements set

forth in Paragraph 69.b., below:

Penalty Per Violation
Per Day

$2,000
’$4,000
$8,000

’ - .    -

Period of Noncompliance

ist through the 14th day .
15th through the 30th-day.
31st day and beyond

69. a. The following stipulated penalties shall accrue per

violation per day for any noncompliance with the ~equirements

identified in Subparagraphb:

o

,    .. . .
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Penalty Per Violation
Per Day

$ ,000
$2,ooo
$4,000

b," io

Period of Noncompliance

Ist. through the 14th day
15th through the 30th day
31st day and beyond- ......... ....

notification an~/or change of Supervising

Contractor pursuant to Paragraph ~

ii. notification off, any off-site shipments pursuant
tO Paragraph 15;

~i !i ~
~

iii. notification of~sample collec£ionactivities

pursuant to Paragraph 22;

iv. submittal of sampling data pursuant to
Paragraph 23; "

/

v. submission of monthly progress reports pursuant
to Paragraph 28;

vi. notification of Alternative Project Coordinator
or change of Project Coordinator or Alternative Project
Coordinator pursuant to Paragraph 40;                    °

vii. provision for financial assurances pursuant to
Paragraph 43;

viii. notification for pre-certification inspections

and reports pursuant to Paragraphs 46 and¯47;

ix. provision of insurance certification pursuant
to Paragraph 56~

x.    notification of a force majeure event pursuant

to Paragraph 58; and

xi. notification’of-judicial actions initiated by

or against Settling Defendants pursuant to Paragraphs 91¯and

70. In the event that EPA assumes performance of a portion or ¯

all Of the Work pursuant to Paragraph 83 Of Sectioh XXI . ¯

(Covenants Not to Sue by Plaintiff) during Phase~l¯of the’remedy, ......
._ <

Settling Defendants shall be/liable for a stipUlated-penalty in

the amount of $350,000. If EPA assumes Performance of a porti0n . ¯

or all of the Work.pursuant to Paragraph83 during Phase 2 of the
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remedy, Settling Defendants shall be liable.for a stipulated

~enalty in the amount of .$175,000.

71. All penalties shall begin to accrue on the day--after~he .....

complete performance is~due or the day a violation occurs, and

shall continue to accrue through the ~ina! day of t~e �orrec£ion

of the noncompliance or completi0~!of the activity. /~0wever,

stipulated penalties shall not accrue: (I)with respect to a

~eficieht submission under Section XI (EPA Approval Of-Plans and

.Other Submissions)~, during the period, if any, beginning on the

31st day after EPA’s receipt of such submission until the date

that EPA notifies Settling Defendants of any deficiency; (2) With

respect to a deciSion’by the ERRD Director, EPA Region II, under
i

Paragraph 64.b. or 65.a. of Section XIX (Dispute Resolution),

during the period, if any, beginning on the 21st day after the

date that Settling Defendants’ repiy to EPA’.s Statement of

Position is received until the date that the Director issues a

final decismon regarding suchdispute; or (3) with respect to

judicial review by this Court of any dispute under Section XIX

(Dispute Resolution), during the period, if any, beginning on,the

31st day after the Court’s receiPt of the final submission

regarding the dispute until the date that the Court issues a "

final decision regarding such dispute. Nothing herein shall

prevent the simultaneousaccrual of separate penalties for

separate violations of this Consent Decree.

72. Following EPA’s determination that SettlingDefendants

have failed to complywith a requirement of this Consent Decree,
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EPA may give Settling Defendants Written notification of the same
|

and describe the noncompliance. EPA may sendSettling Defendants¯

a written demand for the payment of the penalties. However, .............

penalties shall accrue as provided in the preceding Paragraph

regardless of~whetherEPA has_notified Settling Defendants of a

violation. ~.~ i

shall be due73. All penalties accruing u r this Section     ~

and payable to the United States within 30 daysof Settling

Defendants’ receipt of a d4mand from EPA/f0r payment’of the

penalties, unless Settling Defendants invoke the Dispute

Resolution procedures under Section XIX (Dispute Resolution)~

All payments to the United States under this Section shall be

made by EFT, consistent with’Paragraph 51, above.

74~. The payment of penalties -shall not alter in any way
¯ /

Settling Defendants’ obligation to compiete~the Performance of ¯

the work required under this Consent Decree.

75. Penalties shall Continue to accrue as provided in

Paragraphs 68 and 69 during any dispute resolutionperiod, but’"

need not be paid until the following: ~ ....
; ~ ....

a. If the dispute¯ is resolved by agreement or by a

decision of EPA that is not appealed to this Court, accrued

penalties determined to be owing Shallbe paid to EPA within 30

days of the agreement¯or the date Qf EPA’s decision¯or Order.

b. ¯If the dispute is appealed to this Court and the

United States prevails in whole or in part, Settling Defendants    ~

shall pay all accrued penalties determinedby the Court to be
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owed to EPA within ¯60 days of receipt of the Court’s decision or
0

order, except as provided in Subparagraph c, below.

c. If the District Court’s decision is appealedlby- any ........

Party, Settling Defendants shall ~ay all accrued penalties

determined by%the District court ~¯ be owing to the United States

t~!~" ¯.iunt within

into an inteAst[bearing escrow c0 60 day ~of receipt

of ithe Court’s decision or order/~: Penalties shall be ~paid into

this account as they continue to accrue, at least every-60 days.

Within 15 days of receipt of the final appellate Court decision,

the escrow agent shall pay the balance of the account to EPA¯¯or

to Settling Defendants to the extent¯ that they Prevail.

76. a. If Settling Defendants~fail to pay stipulated

penalties when due, the United States may instituteproceedings

to collect the penalties, as well as interest. Settling

Defendants shall pay Interest on theunpaid balance, which shall

begin to accrue on th~ date of demand made pursuant to Paragraph

73.

b. Nothing in this Consent Decree shall be construed as.

¯ prohibiting, altering, or in any way limiting ¯the ability of the

United States to seek anyother remedies or sanctions available

by virtue of Settling Defendants’ violation of ~this Decree or Of

the statutes and regulations upon which it is based, including,

but not limited to, penaltiespursuant to Section 122(1) of -

CERCLA. Provided, however, ¯that the United states¯shall notseek

civil penalties pursuant to¯section 122(1) of CERCLA for any

vi61ation for which a stipulated penalty is provided herein
. L¸    - ¯.,
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except in the case of a willful violation.of the Consent Decree.

77. Notwithstanding any other provision of this Section,,the

United States may, in its unreviewabie discretion, waive-any ................

portion of Stipulated penalties that have accrued.pursuant to

_this Consent pecree. . i

 ii, c0 N s NoT BY
78. In consideration ofthe a~£ions that will~be:performed

¯ . . . :

and the payments that will be made by~SettiingDefendan£shnder

tie terms of the Consent Decree, and ¯except as specifically

provided in Paragraphs 79., 80, and 82 of this Section, the United-~ "

States covenants not to isue or to take administrative action "’ "

against Settling Defendants pursuantto Sections I06and~lO7"(a). ,..
. . . ¯    . ._

of CERCLA relating~to Past Response Costs,~ FutureResponse Costs,

and theWork. Except¯ with respect to future liability, these.

covenants not to sue shall take effect upon the receipt by EPA.of ~ .

the payments required by Paragraph 50 of Section XVI       ’

(Reimbursement of Response Costs) With respect to future

liability, these covenants not to sue shall-take effect upon

Certification of-Completion of Remedial Action by EPA pursuant-tO - /

Paragraph 46.b of Section XIV (Certification of Completion).    ¯ .....

These covenants not tb sue are conditioned upon_the satisfactary~~ ¯
- , " . , . . - _ , [ .....

performance by Settling Defendants of their obliga£ions~under~ ~- .....

this Consent.Decree~ These covenants not to sue extend only to .. ~

Settling Defendants and do not extend~to any other person.

79. United States’Pre-certification reservations.

Notwithstanding ,any other provision of this Consent Decree, the ~ ~ ..... !
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United States reserves, and this Consent Decree is without

prejudice to, the right to institute proceedings in this action

or in a new action, or to issue an administrative order-seeking ......

to compel Settling Defendants (I) ~o perform further response

actions relating £o the S~te or (~.:-to reimburse the United

States for additional costs of.r onse if, prior to. ~ .                       ~

Certification of Completionof t~’Remedial Action: ~-

i. conditions at the Site, previouslyunknown-to
i

EPA, are discovered, or                " ~

ii. information, previously unknown to EPA, is

received, in whole or in part,

and thesepreviously unknown c0nditions:or informati0ntogether

with any other relevant information indicates that the Remedial

Action is not protective of ’human health or~the environment.
-¯, , --

80. United States’ Post~certification reservations.

Notwithstanding any Other provision of this Consent Decree, the

United States reserves, and this Consent DeGree is without

prejudice to, the right to-institute proceedings in this action.

or in a new action, or to issue an administrative order,lseeking

to compel Settling Defendants (i) to perform further response

actions relating to the Site or (2) to reimburse-the United

States for additional costs of response if, subsequent 60

Certification of C0mpleti~n of the Remedial Action:

" i.’ conditions atthe Site, previously unknown to

EPA, are discovered, or

J
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ii. information,’previously unknown to EPA, is
&

received, in whole.orin part.,

and these previously unknown conditionsor this inf0rma.~ien .... - ..........

together wi.th~t~er.relevant.information indicate tha.t:.~the

Remedial ActiOn is not protective if human¯ health or the

env,ronmen ."i -"."    pj 9,. ,.
_ 81. For purposes of Pare a ~-9, theinformation ~nd the

conditions known to..EPA sha!l.include"onlyt.hatinformation and"

those conditions known doEPA, as.of, the date ,the 1995 ROD was --"--. --

signed and set forth in the 1995 .ROD for. the"Site and the .

administrative record supporting the 1995ROD..". For pu~oses.of. "

Paragraph.80, the information andthe conditions. Mnowri to EPA

shall include .only thatinformation .and those Conditions known to ’.~    ..

EPA as ofthe date of Certification of Completion of theRemedial
: - "-C: ’ "’

-Action and set f0rthlin the-1995 ROD,.the-~..administrative:record .....

supporting the 1995 ROD,-£he post-1995 ROD administrative record,    -

or in any information, received by EPA pursuant to .the -..
.     . . . [

requirements of-this Consent Decree prior to: Certificat~ion of " " "
- .. " . .

Completion.ofthe Remedial Action. . ’.:- .... " : ".
. . . . . .

82. General-reservations of. rights The"covenants.not.:,.to-sue

set forth above do not-pertain to any matters other.than thos~~ " ’

expressly-specified in Paragraph 78. The United States reserves, ~ " " ._

and this Consent Decree~is without prejudice..to, alii.:rights -...

against Settling Defendant.si-and SettlingDefendants..reserveall .., ..

defenses except as specifically limited in .this Consent.Decree, ---. -.
. . .-- , "         .               -    . "
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with respect to all other matters, includin~ but not limited to,

the following: ....

(I) claims based on a failure by Set£1ing Defendants: ..............

to meet a requirement of this Consent Decree;

"    (2) liability, arisingfr~,~the past, present~ or future

disposal, release, or threat of r~lease of Waste Materials

4outside of the Site; ~’

(3) liability for future disposalofWasteMaterial at

the Site, other than as provided in the1995 ROD, the Work, or

otherwise ordered by EPA;

(4) liability for damages for injury to, destruction of,

or loss of natural resources, including ~he reasonable cost Of
k

assessing such injury, destruction, or loss;                      /

(5) criminal liability;
/

(6) liability for violations of federal or state law

whichoccur during or after implementation of the Remedial

Action;                   - ¯

(7) liability pursuant to Section i07 Df~CERCLA, 42

U.S.C. § 9607~ for response costs incurredby the~state or the     ~ ~

monetary value of any credit which may be granted’pursuant to i
l

Section 104(c) (5), 42 U.S.C~ S 9604(c) (5), by the United States

tothe State related to costs that the State has incurred at the

Site; and

(8) liability, prior to Certification of Completion of

the Remedial Action, for additional responseac£ions that EPA .... ~

determines are necessaryto achieve Performance Standards, but
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that cannot be required pursuant to Paragraph 13 (Modification of

the SOW or Related Work Plans).

83. WQrk Takeover In the event EPA determines that-Se£tling .....

Defendants have ceased implementation Of anyportion of the Work,

are ser!busl~or repeatedly deficient or late.in their

o~ theW0rk, or are i~lementlng the Work~in a mannerperformance

which may cause fan endangerment £~human health or thl

environment, EPA¯may assume’the performance of all or any

portions¯ of the Work as EPA determines necessary, settling

Defendants may invoke the procedures set forth in Section XIX

(Dispute Resolution), Paragraph 64, to dispute EPA’s

determination that takeover of the Work is warran£ed under this

Paragraph. Costs incurred~ by the United States in performing the

Work pursuant tO this~ Paragraph¯ shall be ~considered Future

Response Costs that Settling Defendants shall pay pursuant to¯

secti0n xvI (Reimbursement of Response Costs) .

84. Notwithstanding any other provision of this Consent

Decree, the United States retains all authority and reserves all

rights to takeany and all response actionsauthorized by law.

XXII. COVENANTS BY SETTLING DEFENDANTS

85. CoCenantNot’to Sue. SubjeCt to the reservations .in

Paragraph 86, Settling Defendants hereby covenant not to sue and

agree not to assert any claims or causes of action against~the ~

United States withrespect to.the Site and Past and Future

Response Costs as defined herein or this Consent/Decree,

including, hut not limited to.:

i



- 77 -

a. any direct or indirect claim for reimbursement from

the Hazardous Substance Superfund (establishedpursuant to the

Internal Revenue Code, 26 U.S.C. § 9507) through CERCLA-Sections ~L ....

106(b) (2), I0~, III, 112, 113 or any other provision of law;

b. ar~y~ claims againsq, the~nited States, including any

department, agency or instrumentality of the United S~ates under

CERCLA Sections 107 or 113 relate~ tO the Site;        ~

. . +

~
c. any direct or indirect claim or cause of action.

Cha!lenging in any way the de~ settlements embodied in two

administrative orders on consent, numbered CERCLA-96-0205 and

CERCLA~96-0205-A; or

d. any claims arising out of response activities at the

site, including claims based on EPA,s selection of response

actions, oversight of response activities or approval of plans

for such activities.

86. Settling Defendantsreserve, and this CQnsent Decree is

without prejudice to, claims against the United States, subject

tothe provisions of Chapter 171 of Title 28 of:the united states

Code, for money damages for injury or loss of.property or             ~

personal injury or death caused by-the negligent or wrongful act

or omission of~any employee of the United States while acting

within the scope of his office or employment under circumstances

where the United States, if a private pers0n, would be liable to

the claimant in accordance with the law of the place where the
¯ _ s

act or omission occurred. However, any suchclaim shall not

include a claim for any damages:caused, in whole or in part, by
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the act or omission of anyperson, including any contractor, who

is not a federal empioyee as that term is defined in 28 U.S.C. §

26714 nor shall any such claim include a claim based on-EPA’s ............

selection of response actions, or ~he oversight or approval of

Settling Defendants’ plans or.actf~ities. The foregoing applies

statuteonly to claims whichare brought ~rsuant to any other

than CERCLA and for which the wa~er of sovereign~ immunltyls

found in a statute~other thah CERCLA~                   ’

87.    Nothing in this Consent Decree shall be.deemed to

constitute preauth0rization of a claim within the meaning of

Section Ill of CERCLA, 42 U.S.C. ~ 9611, Or 40 C.F.R.

S 300. 700(d).        ’

88. Settling~Defendants agree to waive all claims or causes

of action, including for contrfbution, for matters addressed in

this Consent Decree that they may have against any personwho has     ,

resolved its liability to the United States in an appr0ved and

final settlement for such matters addressed~

XXIII. EFFECT OF SETTLRMENT: CONTRIBUTION PROTECTION

89. Nothing in this Consent/Decree shall be construed i to ....

create any rights in~ or grant¯ any cause of action to, any person ¯

not a Party to this Consent Decree. Thepreceding sentence shali ¯
[

not :be construed towaive or nuliify any rights that any pers0n .... ~ ~i ~

not a signatory to this decree mayhave under applicable law.

Each of the Parties expressly reserves any andallrights

(including, but not limited to, any~right to contribution),

defenses, claims, demands

°

and causes of action which each Party
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may have with respect to any matter, transaction, or occurrence

relating in any way to the Site against any person not a Party

hereto.

90. The Parties agree, and by entering this consent Decree

this Court finds, "that Settling Defendants are entitled, as of

the effective~ date of this Consen~?~ Decree, to protect~n from

cont Ution a r a~rovid drib ctions o claims e by CERCLA Section

113 (f) (2)-, 42~ U.S.C § 961’3 (f)(2) for’matters addressed in this

Consent Decree. The "matters addressed" ~for the purposes of this

Consent Decree are Past Response Costs, Future Response Costs,

and the Work.

91. Settling Defendants agree thatl with respect to any suit

or claim for contribution brought by them for matters related to

this Consent Decree they will’notify the United States in writing

no later than 60 days prior to-the initiation Df such suit or

claim.

92. Settling Defendants also agree that with respect to any

suit or claim for contribution brought against them for matters

relatedto this Consent Decree they will notify in writing the

United States within i0 days of service of the complaint on them.

In addition, Settling Defendants shall notify the United States

within I0 days of service or receipt of any Motion for Summary

Judgment and within l0 idays of receipt of any order from a court

setting a case for trial.

93. In any subsequent administrative0r judiciallproceeding

initiated by the United States for injunctive reliefj recovery of

~ i~¸
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response costs, or other appropriate relief relating to the Site,
q

Settling Defendants shall not assert, and may not maintain, any
/

defense or claim based upon .the principles of waiver,-res ..................

~i4~, col~ateral estoppel, issue preclusion, claim,splitting,

or other defenses based upon any ~ntent~on that the claims:

raised by the United States in th~e~ subsequent proceeding were or

should have been brought in’the~stant case;provide~, however,

that nothing, in this Paragraphaffec£s the enforceability of the

covenants not t6 sue set forth;in SectiOnXXL~(Covenants Not to

Sue by Plaintiff).

xxlv. ACCESS TO INFO TION

94. Settling Defendants shall provide~to EPA,upon request., ....

copies of all documents and informationw~thin their possession

or control or that of their contractors or agents relating to

workperformed at the Site. or the implementation_ of this Consent

Decree, including, but n0tlimited to, sampling, analysis, chain

of custody records, manifests, trucking logs, receipts; reports,

Sample traffic routing, correspondence, or otherdocuments or
l

information related to the Work. Settling Defendants shall also

make available to EPA,-for~purposes of investigation,- information

gathering, or testimony, their employees, agents, or

representatives with knowledge of relevant facts concerning the

performance of the Work.                                                  ; ~ .....

95. a. Settling Defendants may¯assert business           -;

confidentiality claims covering part or all of the documents~or          ~

information submitted toPlaintiff under this Consent Decree to        ~

¯ r - .,. ..
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the extent permitted byand in accordance with Section 104(e) (7)g

of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 ~.F.R. ~ 2.203(b)

Documents or information determined to’be �onfidential Tby-EPA ............

will be afforded the protection specified in 40 C.F.R. Part 2,

Subpart B. If no claim of confid@ntialit-y accompanies documents

or information when they are submitted to EPA, or if ~PA has

hat’the documen        ’~notified Settling Defendants t tsar¯ or information

are not confidential under the standards of Section 104(e) (7) of
i

CERCLA, the public may ¯be given access tO such documents or

information without further notice to Settling Defendants.

b. Settling Defendants may assert that certain

documents, records and other informationare privileged under the

attOrney-clientprivilege or any 0ther:privilege recognizedby

federal law. IflSettling Defendants assert such a privilege in      ~-

lieu of providing documents, they shall provide the Plaintiff

with the following: (i) the title of the document, record, or

informatiDn; (2) the date of the document, record, or

information; (3) the name and ti£1e of the author of the.°

document record or information; (4) the name and title of each, f - ..      _

addressee and recipient; (5) a description of the-contents of the

document, record, or information: and (6) the privilege ¯asserted

by SettlingDefendants. However,; no documents, reports or other

information created or-generated pursuant to the requirements 0f~

the Consent Decree shall be withheld on the grounds that they are ..... : /.

privileged.

¯ o

o

I
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96. No claim of confidentiality shall be made with respect to
a

any data, including, but not¯ limited to, all sampling,

analyt±cal, monitoring, hydrogeologic, scientific, c~em&cal, or ........

engineering data, or any other documents ¯or information

evidencing �o~ditionsat or aroun~the Site. ~ ....
9.1 .

.... XXV. RETENTION OF RECORDS

97. Until 6 years after¯ ett Defendants’ recelpt of EPA’s

notificationpursdant to Paragraph 47.b of Section XIV

(Certification Of Completionlof the work), each¯ Settling

Defendant shall preserve and retafn-all records and documents now

in its possession or control or which c0me. into its possession or

control that relate in any manner¯to’the performance of the Work

or liability of any person for response actions conducted and to

be conducted at the Site, regardless of any corporate retention¯~¯

policy to the contrary¯. Until i0 years after Settling

Defendants’ receipt of EPA, s notificati0npursuant to Paragraph

47.b of Section XIV (Certification of Completion)¯,, Settling
¯

Defendants shall also instruct their contractorsandagents to

preserve all documents, records, and. information of whatever ~
¯

kind nature or description relating to theperformance of the
¯¯

Work.

98. Ati¯the conclusion of this dociment retention period,
[

¯ Settling Defendants shall notify the United States at-least’ 90 ¯

days prior tO the destruction of any such records or documents,

and, upon request by the United States, Settling Defendants shall          ¯

deiiver any such ~ecords or documents to¯ EPA. Settling
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Defendants may ¯assert that certain documents, records and other

information are privileged under the attorney-client privilege or

any other privilege recognized by federal law. if Settling .............

Defendants assert such a privileg%, they shall provide the

¯ (1)~the title of the document,Plaintiff with the following:. " ~    ¯

record, or information; (2) the d~te of the document,~record, or

informatxon; (3) the name and tlt~e of the author of the

document, record, or information; (4) the name and title of each

addressee¯ and recipient; (5) a¯¯ description of the subject of the

document, record, or information; and (6) the privilege asserted

by Settling Defendants. ¯However, no¯documents, reports or other

information created or generated pursuant to the requirements of

the Consent-Decree shall be withheld on the grounds that they are

privileged.

99. Each Settling<Defendant hereby certifies individually.

that, to the best of its knowledge and belief, after thorough

inquiry, it has not altered, mutilated, discarded, destroyed or

otherwise disposed of any records, documents or other information

relating to its potential liability.regarding the~Sitesince

notification of potential liability by the United’States or the

State or the ¯filing of suit against it regarding the~Site and ....

that it has fuIly complied with any and all EPA requests for

information pursuant to Section 104 (e) and 1122 (e)Of CERCLA, 42

U.S.C. 9604(e) and 9622(e), and Section 3007 of RCRAi 42¯U.S;C.

6927.
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-I00.

XXVI. NOTICES AND SUBMISSIONS
i

Whenever, under the terms of this Consent Decree,

written notice is required to be given or a report or-other ...............
=..

document is required to be sent b~ one Party to another, it shall

be directed to the individuals at~he addresses specified below,

unless those ~ndividuals or thei~successors give notlce of a

change to the other Parties in wg~ting. All notices ~nd

submissions shall be considered effective upon-receipt, unless

otherwise provided herein. Wr±tten notice as specified herein

shall �onstitute complete satisfaction of any written notice

requirement of the consent Decree with respect to the United

States,EPA, and Settling Defendants, respectively..- .

_As to the United States:

Seven (7) copies of all work plans, design documents,and

.technical reports and one (i) copy of all required written ,

communications shall also be sent to:

Chief, Central New York Remediation Section
New York Remediation Branch
Emergency and Remedial Response Division ..... ~-
U.S. Environmental Protection Agency, Region I I
290 Broadway, 20th Floor
New York, .NY 10007-1866

Attention: Sealand Restoration Site Remedial Project
Manager

~

One copy of all required written communications other than Work

-plans, design documents and technical reportsshall also be sent

to each of the following individuals:
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Chief, New York/Caribbean Superfund Branch
office of Regional Counsel            ’
U.S. Environmental Protection Agency, Region II
290 Broadway, 17th Floor
New York, NY I0007-1866 .....................

Attention: Sealand Restoration Site Attorney

ChiefilEnvironmental Enforcement Section
Environment and Natural Resources Division

U.S. Department of Justi~
P.O. Box 7611
Ben Franklin Station~
Washington, D.C. 20044

Re: DOJ # 90-11-2-1144

As to the State:

When submitting to EPAany written communication required

hereunder, Settling Defendants shall simultaneously submit one

copy of that communication (unless the given document is a plan

or report, in which case six (6) copies shall be submitted) to:

Director, Division of Hazardous Waste Remediation
New York State Department of Environmental Conservation
Room 222
50 Wolf Road
Albany, NY 12233-7010

Attention: Sealand Restoration Site Project Manager

As to Settlina Defendants-

SettlingDefendants’ Project Coordinator
John Pentilchuk
Conestoga-Rovers & Associates
651 Colby Drive
Waterl’oo, Ontario, Canada N2V IC2

XXVII. EFFECTIVEDATE

i01. The effective date of this Consent Decree shall be the

date upon which this Consent Decree is entered by the Court,

except as otherwise provided herein.
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XXVIII. RETENTION OF JURISDICTION

102. This Court retains jurisdiction over both the subject

matter of this Consent Decree and Settling Defendants Ifer-the ........

duration of the performance of the terms and provisions of this

Consent Decre6 for the purpose of Senabling~ any of the Part’e o

apply to the Court at any time fo:i~il such further¯ order~direction,

¯ and relief as may be necessary o ppropriate for the ~

construction or modification of this Consent Decree, or to

effectuate or enforce¯ compliance with its terms, or to resolve

disputes in accordance with ¯section xIx (Dispute Resolution)
f~

hereof ....

XXIX. ~~I~~

103. The following appendices are~ attached to and

incorporated into this Consent Decree:

"Appendix A" is the 1995 ROD.

"Appendix B" is tHe SOW.

"Appendix C" is the description and/or map of the site.

xxx. COMMUNITY RELATIONs

104. Settling Defendants shall cooperate with EPA in

providing information regarding the Work¯ to the public. As

requested by EPA, Settling Defendants sha!iparticipate in the

preparation of such information for dissemination to thepublic

and in public meetings which may be held or sponsored¯by EPA to

explain activities at or relating to the Site.
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XXXI. MQDIFICATION

105. Schedules~specified in this Consent Decree for

completion of the Work may be modified by agreement of~-EPA--and ......

Settling Defendants. All such modifications shall be made in

iting "wr . ~ . :~

106. Except as provided in Paragraph 13 ("Modification of the

SOW or related Work Plans"), no m~terial modifications shall be

made to the SOW without written notification to andwritten

approval of the United States, Settling Defendants, and the

Court. Prior to providing its approval to any modification, the

United States will provide the State with a reasonable

opportunity to review and comment on the:proposedmodification.

Modifications to the SOW that do not materially alter that

document may be made by written agreement between EPA, after

providing the State with a reasonable Opportunity to review and

comment on the proposed modification, and settling Defendants.

107. Nothing in this Decree shall be deemed to-alter the

Court’s power to enforce, supervise or approve modifications to

this Consent Decree.

XXXII. LODGING AND OPPORTUNITY FORPUBLIC COMMENT

I08. This Consent Decree shall be lodged with the Court for a

period of not less than 30 days for public notice andcommentin

accordance with Section 122(d)(2)of CERCLA, 42 U.S.C.

§ 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves

the right to withdraw or withhold its consent if the comments

regarding the consent Decree disclose facts or considerations

. . ". ".
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which indicate that the Consent Decree is inappropriate,

improper; or inadequate. Settling Defendants consent to the

entry of this Consent Decree without further notice. - ......................

109. If for any reason" the Court should decline to approve

this Consent Decree in the form p~esented,, this agreement is

voidable at the sole discretion of any Party and the ~erms of the

agreement may not be used as evil{nee in any litigation between

the Parties.

XXXIII. SIGNATORIES/SERVICE

ii0. Each undersigned representative of a Settling Defendant

to this Consent Decree and the Assistan[ Attorney General for

Environment and Natural Resources of the Department of Justice

Oertifies that he or she is fully authorized to enter into ~the

terms and conditions of this Consent Decree and to execute and

legally bind such Party to this document.

iii. Each Settling Defendant hereby agrees not to oppose

entry of this Consent Decreeby this Court or tochallenge any

provision of this Consent Decree unless the United States has
r

notified Settling Defendants in writing that it no longer

supports entry of the Consent Decree                ¯

112. Each Settling Defendant shall identify, on the attached

signature page, the name, address and telephone number of an

agent who is authorized toaccept service of process by mail on

behalf of that Party’with respect to alI matters arising under or

relating to this Consent Decree. settling Defendants hereby

agree to accept service in that manner and to waive the formal
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sei-vice requirements set forth in Rule 4 of the Federal Rules of

Civil Procedure and any applicable local rules of this Court,

including, but not limited to, service of a summons. - ........................

SO ORDERED THIS
/

DAY OF
4.

, 19    .

Unite~ States District Judge

j
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of United States v. Boise Cascade Corporation° et al.
(N.D.N.Y.), regarding the Sealand Restoration Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date:
L~is//~. Sch~fer
Assistant Attorney General

Environment & Natural Resources

Division
United States Department of Justice

Date:
Timothy K. Webster

Trial Attorney

Environmental Enforcement Section

Environment & Natural Resources

Division

United States Department of Justice

Thomas J. Maroney

United States Attorney for the

Northern District of New York

Date:

Assistant United States Attorney

Office of the United States

Attorney for the Northern

District of New York

445 Broadway, Rm. 231

Albany, New York 12207
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Boise Cascade Corporation. et al.
(N.D.N.Y.), regarding the Sealand Restoration Superfund Site.

FOR THE UNITED STATES OF AMERICA
(CONTINUED)

Date :
-- Jeanne M.~6x "/~,~     J

Regional/Admini~9~rator~

Region 2
U.S. Environmental Protection

Agency
290 Broadway
New York, NY 10007-1866



THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Boise Cascade Corporation. et al.
relating to the Sealand Restoration Superfund Site.

Date:

FOR

September 26, 1997

[Name -- Please ~2Pe]

[Title -- Please T~e]

Corporation
Boise Cascade ~~=_-l=M~.

--~iSiggature]. .

John W. H0lleran
!

Sr. V.P. & General Counsel

Bo~se~CasEade Corporation

P.O. Box 50

Boise, ID 83728-0001

[Address -- Please ~]pe]

Agent Authorized to Accept Service on Behalf of Move-signed
Party:

Name:

Title:

Address:

Dennis Radocha

Associate General Counsel

Boise Cascade Corporation, P.O. Box 50, Boise, ID 83728-0001

Tel. Nun~er: 20          



THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Boise Cascade Corporation. et al.
relating to the Sealand Restoration Superfund Site.

Date:

FOR tabelon Corp. COMPANy.., INC~ .....

[Name -- Please Type]

[Title -" Please Type]

[Address -- Please Type]

Warren A. Hookway, Jr.
i

Executive Vice President

Labelon Corporation

10 ehapin Street

Canandaigua, NY 14424

Agent Authorized to Accept Service on Behalf
Party:

of Above-signed

Name:

Title:

Address:

Tel. Number:

Jean McCreary, Esq.

Attorney at Law

Nixon, Hargrave, Dev.ans & Doyle
Ci                   . Box 1051, Rochester, NY

                

14202



THE UNDERSIGNED PARTY enters into this ConsentDecree in the
matter of United States v. Boise Cascade Corporation. et al.
relating to the Sealand Restoration Superfund Site.

i

Date:

FOR Miller Brewing    COMPANY;u~N~._ ....

---:._---_ - -7 __
I .....

-! ............ [Signature-] "

Garrett W. Reich

Associate General Counsel

[Name -- Please Type]

[Title -- Please Type]

[Address -- Please Type] 3939 W. Highland Blvd.

Milwaukee, Wisconsin 53201-0482

Agent Authorized to Accept Service on Behalf of Above-signed
Party:

Name:

Title:

Address:

Tel. Number:

1

Harold N. Bynum

Partner; Smith Helms Mulliss & Moore, L.L.P.

300 N. Greene St., Suite 1400
Greens              

            



THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. Boise Cascade Corporation. et al.
relating to the Sealand Restoration Superfund Site.

i

NIAGARA HOHA~ POWER CORPORATION
FOR £MKMPAN~-r,-~N~_ ......

[Name -- Please Type]

[Title -- Please Type] .

[Address -- Please Type]

- [Signature] "

Thomas R. Fair

Vice President - Environmental Affairs & Ethics

Environmental Affairs Department, A-2

300 Erie Boulevard West

Syracuse, New York 13202

Agent Authorized to Accept Service on Behalf of Above-signed
Party:

Name: Thomas J. O’Neill

Title: Assistant General Counsel

Law Department, A-3
300 Erie Blvd. West, Syracuse, NY 13202Address :"

Tel. Number: (31           



Sent by: BUTZEL LONG BIRMINGHAM 248 258 1439; 09t23/97 3:26PM;~ #166;Page 3/3

THE UNDERSIGNED PARTY enters into thiB Consent Decree in the
matter of United States v. Boise Cascade Corporation. et al.
relating to the Sealand Restoration Superfund’Site.

FOR "1111! 5q’R(~i BRI~’I~i{Y COMPANY,    INC.

Date :

.[Name --
/ (;eorp, e:i~i!. Kuchn.

Please Type]            ~-
.~nior Vice l’residcnt aT=J General Cou~ol

[Title -- Please Type]

[Address -- Please Type] I00 River Pl.,ce

l~troit, ,,11 4S207-2739

Agent Authorized to Accept Service on .Behalf of Above.signed
Party =

Name : .luuk D..~ttu~qto, l!~�|.

Title : Atrorncz
But.zcl LonFl

Address: .~2270 Telegraph Ro~,d, St,[to 200

I~                                25
Tel. Number: f                      


